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INTRODUCTION & RULE 35 STATEMENT

Rehearing is justified when “the proceeding involves a question of
exceptional importance” or “the panel decision conflicts with a decision of
the United States Supreme Court.” Fed. R. App. P. 35. This case meets
both standards.

Nobody believes that the Committee on Ways and Means requested
six years’ worth of tax information about President Trump and his
businesses to determine if the IRS’s Presidential Audit Program is
adequately staffed or funded. The Committee’s Chairman and members
made clear—both before and after the request—that they wanted the
President’s tax returns so they could publicly expose them. The Treasury
Department and the Office of Legal Counsel rejected the request in 2019
because that improper purpose was obvious from both the record and the
blatant mismatch between the stated purpose and the documents
requested. Since then, the Supreme Court and this Court have made
clear in related litigation that congressional requests for a President’s
financial information are not “run-of-the-mill legislative effort[s]” but
instead raise “weighty separation-of-powers concerns” that require a

“careful analysis” with “[s]everal special considerations.” Trump v.
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Mazars, 140 S. Ct. 2019, 2034 (2020); Trump v. Mazars USA, LLP, 39
F.4th 774, 779 (D.C. Cir. 2022) (quoting Mazars, 140 S. Ct. at 2035).

Notwithstanding this clear instruction, the panel affirmed the
dismissal of Intervenors’ complaint at the pleading stage. The district
court’s decision, which applied a highly deferential standard, predated
this Court’s recent decision in Mazars. But the panel, purporting to apply
Mazars’ more robust scrutiny, nonetheless affirmed—meaning that in its
view, Intervenors had not even plausibly alleged a violation of this
heightened, far-less-deferential standard. In doing so, it made several
errors.

First, the panel refused to consider any of the record evidence of the
Committee’s improper purpose—the very evidence that led Treasury and
DOJ to reject the request in 2019. The panel held that it could consider
only the purpose the Committee asserted in its request. This reduced the
legitimate-legislative-purpose inquiry to a toothless magic-words test. It
violated governing precedent authorizing a broader range of sources in
evaluating legislative purpose. See, e.g., Barenblatt v. United States, 360
U.S. 109, 133 & n.33 (1959); Wilkinson v. United States, 365 U.S. 399,

410 (1961). And it ignored the Supreme Court’s admonition that courts
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should not to “blind” themselves to “what all others can see and
understand.” Mazars, 140 S. Ct. at 2034 (cleaned up).

Second, the panel’s application of Mazars was far too deferential to
the Committee, relying on decisions involving ordinary subpoenas that
the Supreme Court itself warned could not govern congressional requests
to Presidents. Moreover, it is beyond obvious that the Committee does
not need six years of detailed tax returns and audit files to determine if
an IRS program is funded or staffed properly. Here, this Court’s recent
decision in Mazars presents a telling contrast. Despite a much longer
Committee record supporting that subpoena’s legislative purpose, the
Court “substantially narrowed” the subpoena. Mazars, 39 F.4th at 806.
That decision is irreconcilable with the panel’s cursory analysis here—
which one member acknowledged failed to give serious consideration to
the institutional burdens that the request posed to the Executive’s
ongoing relationship with Congress. See Concur.Op.3-4.

Third, the panel violated precedent in rejecting Intervenors’ facial
challenge to 26 U.S.C. §6103(f)(1). That statute does not require requests
for tax information to have a legitimate legislative purpose, and the fact

that some requests might have one cannot save a statute that states an
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invalid rule on its face—no more than the fact that some people carrying
a gun in a school zone crossed state lines could save the statute in United
States v. Lopez, 514 U.S. 549, 551 (1995). The panel distinguished Lopez
and other binding decisions based on a distinction between statutes that
regulate individuals and statutes that regulate the government that
finds no support in the caselaw or the principles underlying the limits on
Congress’s authority.

Review i1s of utmost importance. Highlighting the “potential for
disruption” of the executive branch, the district court acknowledged that
“[w]e are in uncharted territory.” JA222, 249. Indeed. The decision here
will control future disputes between Congress and the Executive—
including those of sitting Presidents—almost all of which arise in this
circuit. The Court should grant the petition.

BACKGROUND

The Committee’s purpose in requesting President Trump’s tax
returns has never been a secret; and it has nothing to do with professed
concerns about funding or staffing issues at the IRS. Democrats made a
national issue out of his tax returns in the 2016 election. And for the two
years before he became Chairman, Ranking Member Neal never

proclaimed a legislative purpose for seeking President Trump’s tax

4
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returns. To the contrary, he and other Committee members openly stated
that he wanted to disclose the tax returns to enable “the media to sift and
sort” them and so the public could see “whether he uses tax shelters,
loopholes, or other special-interest provisions to his advantage.” JA153-
54 9937-41.

After Democrats took control of the House in 2019, Chairman Neal
did not disavow his stated purpose. While “putting together the case” for
obtaining President Trump’s tax returns, he knew that Committee
members’ words could “become the basis of a long and arduous” litigation.
He warned his Democratic colleagues not to “step on [their] tongue[s]” to
avoid undermining their case. JA162 87-88.

In April 2019, Chairman Neal formally requested the tax returns
of President Trump and eight related entities, along with audit
information and IRS administrative files, for tax years 2013 to 2018. He
claimed he needed these materials to study “the extent to which the IRS
audits and enforces the Federal tax laws against a President.” JA169-70
9123-24. Chairman Neal elsewhere explained that he had strategically
“constructed” the best possible “case” after numerous meetings with

House counsel to “prepare[]” him what to say so that it would “stand|]



USCA Case #21-5289  Document #1959917 Filed: 08/18/2022  Page 10 of 63

up” in court and “make sure we got the tax returns.” JA170-71 §9127-28,
130. Yet throughout the 116th Congress, Chairman Neal and other
Committee members reiterated their purpose of exposing President
Trump’s tax information to the public. JA174-81 §9143-87.

The Committee’s improper purpose was not lost on the executive
branch. Treasury rejected the request as having illegitimate purposes,
noting that it was “the culmination of a long-running, well-documented
effort to expose the President’s tax returns for the sake of exposure.”
JA188 9217. Treasury highlighted the “widespread, contemporaneous
acknowledgement by the Committee Chairman and other key Members
that the actual objective is to use the IRS as a means to expose the tax
returns of a political opponent.” JA188 9217. Treasury also noted the
“objective” mismatch between the Committee’s audit rationale and “the
terms of [its] request.” JA188 q218.

Justice reached the same conclusion. In a June 2019 memorandum,
the Office of Legal Counsel concluded that the request “represents the
culmination of a sustained effort over more than two years to seek the
public release of President Trump’s tax returns.” JA54. OLC noted that,

“throughout 2017 and 2018, Chairman Neal and other Members of
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Congress made clear their intent to acquire and release the President’s
tax returns. They offered many different justifications for such an
action,” but never “oversight of ‘the extent to which the IRS audits and
enforces the Federal tax laws against a President.” JA58. OLC found
that “[nJo one could reasonably believe that the Committee seeks six
years of President Trump’s tax returns because of a newly discovered
interest in legislating on the presidential-audit process.” JA63-64. OLC
thus concluded that the Committee’s purpose was not what Chairman
Neal wrote in his request. See JA189 §919-20.

In July 2019, the Committee sued Treasury and other
governmental defendants to enforce its request, and Intervenors joined
the case as defendants. JA26-27. The case was stayed pending the
resolution of Committee on Judiciary of United States House of
Representatives v. McGahn, No. 19-5331, and remained stayed after
President Biden took office while the new administration considered how
to respond to the request. JA34, 37.

In July 2021, the Government reversed course. That day, it
informed the district court (and Intervenors) that Chairman Neal had

updated his request for President Trump’s tax returns six weeks earlier
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and that the Government now intended to comply. Doc. 111. Intervenors
immediately answered the Committee’s original complaint and filed
counterclaims and crossclaims against the Committee and Government.
JA39-42.

The Committee and Government moved to dismiss Intervenors’
claims. At a hearing on the motion to dismiss, counsel for the Committee
and the Government “admit[ted]” that at least some statements outside
the face of the request could be considered in determining whether the
Committee had a valid legislative purpose. JA236 (citing Doc. 146 at 7,
13, 39). The district court recounted those statements and concluded that
“Chairman Neal’s statements are relevant” and “undermine the alleged
purpose of studying [legislation].” JA236-37. Given the 12(b)(6) posture,
Intervenors’ allegations of an invalid purpose thus should have survived
the motions to dismiss.

The district court, however, dismissed all of Intervenors’ claims.
The court concluded that the Committee “need only state a valid
legislative purpose,” and thus ignored the “impressive” and “[t]roubling”
evidence of an invalid purpose. JA238 (emphasis added). Moreover,

because the Committee’s request “implicates a former President” and
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“Congress and the current President stand united,” JA250, the district
court declined to apply Mazars and instead evaluated the request under
the more deferential standard of Nixon v. GSA.

A panel of this Court affirmed. The panel agreed with the district
court that it was required to ignore all of Intervenors’ allegations
establishing an invalid purpose, and instead could only consider the
purposes Congress identified in the request itself. Op.10. And although
the panel purported to apply Mazars, not Nixon v. GSA, it did so in a
highly deferential way—refusing to even narrow the request. The panel
also rejected Intervenors’ facial challenge to §6103(f). This petition

follows.

ARGUMENT

I. The Court should rehear whether Intervenors plausibly
alleged that the Committee’s request for President Trump’s
tax returns lacks a legitimate legislative purpose.

On a 12(b)(6) motion, “the plaintiff enjoys the benefit of having all
plausible allegations and reasonable inferences from those facts taken in
favor of sustaining the complaint.” In re Federal Bureau of Prisons’
Execution Protocol Cases, 980 F.3d 123, 134 (D.C. Cir. 2020). Intervenors’
allegations were not merely plausible—they tracked a conclusion that

both Treasury and OLC reached in 2019 when first presented with the
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Committee’s request. And their pleading contains numerous quotes from
the Chairman, other Committee members, and Speaker Pelosi
establishing an illegitimate purpose for the request. The panel deemed
all of this legally irrelevant, claiming that any material beyond the face
of the request was improper evidence of “motives.” Op.13. That approach
violates precedent, including Mazars itself. The panel was not merely
permitted to consider the Committee members’ many contradictory
statements; it was required to do so. Left uncorrected, the panel decision
reduces Mazars to a magic-words test, where any request or subpoena
will automatically be deemed constitutional so long as the Committee is
not so foolish as to avow its improper purpose on the face of the request.

To begin, all congressional requests for information must have a
legitimate legislative purpose. Mazars, 140 S. Ct. at 2031. Congress
cannot make demands for information to “expose for the sake of
exposure.” Id. at 2032 (quoting Watkins v. United States, 354 U.S. 178,
200 (1957)). The parties concede this point. Cmte.-Br.32-33; Gov’t-Br.26.

Intervenors at least plausibly alleged that the Committee’s purpose
here was exposure, not studying legislation. They described the long

campaign to obtain President Trump’s tax returns, myriad statements

10
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from key decisionmakers confessing nonlegislative purposes, numerous
admissions from the Chairman that his stated purpose was pretextual,
the shifting explanations for the request, and the conclusions of inside
and outside observers—including the United States itself—that “the
Committee’s stated purpose was pretextual and its actual purpose was
simply to provide a means for public disclosure of the President’s tax
returns.” JATS.

If these allegations aren’t enough, then nothing ever could be,
absent a chairman foolishly stating an illegal purpose (and only an illegal
purpose) in the request itself. The panel was wrong to “blind” itself to
“what all others can see and understand.” Mazars, 140 S.Ct. at 2034
(cleaned up). Though the panel reasoned that it could not “delve deeper
than this” because “[t]he courts do not probe the motives of individual
legislators,” Op.13, there i1s a long record of courts going beyond the face
of a congressional request to determine its purpose. Courts have always
“scrutinized [the] record”—not just “the Committee’s report,” but “the
entire record.” Barenblatt, 360 U.S. at 133 & n.33; see also Shelton v.
United States, 404 F.2d 1292, 1297 (D.C. Cir. 1968) (instructing courts to

consider “several sources,” including statements of committee members

11
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and staff); Wilkinson, 365 U.S. at 410 (consulting “[a] number of ...
sources,” including statements of committee chair and staff). Even this
Court in its initial Mazars opinion—a decision reversed for treating
Congressional request too deferentially—went beyond the face of the
memorandum supporting the request. See Trump v. Mazars USA, LLP,
940 F.3d 710, 726 (D.C. Cir. 2019) (citing Chairman’s statements in a
letter). Even the Committee expressly agreed at argument below that
courts could consider evidence beyond the request, Doc. 146 at 6-7, and
OLC likewise acknowledges that “[i]f a committee’s asserted purpose
truly ‘blinks reality,” ... an executive agency need not credit that objective
any more than a court would.” JA120.

The panel disagreed, declaring that any consideration of the record
beyond the request itself would require inquiring into legislators’
“motives.” Slip Op. 13. Not so. Longstanding precedent delineates an
important distinction between motive and purpose. E.g., Watkins, 354
U.S. at 200. Motive is “why an individual Member sponsored or supported
an [action],” while purpose i1s “what that [action] was designed to
accomplish.” Jewish War Veterans of the U.S. of Am., Inc. v. Gates, 506 F.

Supp. 2d 30, 60 (D.D.C. 2007). The distinction is “admittedly ... fine,” but

12
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1t “finds support in the case law and hence must be respected.” Id.; e.g.,
Dep’t of Commerce v. New York, 139 S. Ct. 2551, 2575-76 (2019) (courts
must “scrutinize[]” the branch’s “reasons” by examining “the record” and
“viewing the evidence as a whole”). To gauge purpose, courts “must focus
... on objectively discernible conduct or communication that is temporally
connected to the challenged activity.” Bauchman v. W. High Sch., 132
F.3d 542, 560 (10th Cir. 1997); see also Mazars, 940 F.3d at 767-71 (Rao,
J., dissenting).

The panel’s refusal to consider any evidence beyond Committee’s
own carefully constructed statement is especially inappropriate in
separation-of-powers cases like this one. The panel conceded that this
case should be treated as a dispute between Congress and the Executive.
See Op.14. In such cases, deferential presumptions have no place. See
Morrison v. Olson, 487 U.S. 654, 704-05 (1988) (Scalia, J., dissenting).
Indeed, the Supreme Court in Mazars chided the lower courts for
“applying precedents that do not involve the President’s papers’—
including the very cases that the panel used here to ignore the extensive
record undermining the Committee’s asserted purpose. Compare, e.g.,

Mazars, 140 S.Ct. at 2034 (distinguishing Fastland v. U.S. Servicemen’s

13
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Fund, 421 U.S. 491 (1975)), with Op.10 (relying on Eastland). This Court

should rehear this case and correct this error.
II. The Court should rehear whether the Committee’s request

for a former President’s information survives Mazars’
heightened scrutiny.

Unlike the district court, JA251, the panel (correctly) assumed it
was bound by Mazars. Op.14. Mazars requires “a careful analysis” under
which courts must acknowledge when a congressional request does “not
represent a run-of-the-mill legislative effort but rather a clash between
rival branches of government over records of intense political interest for
all involved.” Mazars, 140 S. Ct. at 2034-35. But despite the generous
12(b)(6) standard and the requirement of heightened scrutiny, the panel
held that Intervenors didn’t plausibly allege any violation of Mazars. This
substantially dilutes the Mazars test and warrants rehearing.

First, Mazars required the panel to “carefully assess whether the
asserted legislative purpose warrants the significant step of involving the
President and his papers” and to reject requests “when other sources
could provide Congress the information it needs.” Id. at 2035-36. Here,
the question is whether the Committee needs six years of President
Trump’s detailed tax information to determine whether the IRS’s

Presidential Audit Program “is adequately resourced and sufficiently

14
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guarded from external pressures.” Op.19. But one does not determine if
an executive-branch program is adequately funded by flyspecking six
years of individual returns and audits. A good-faith request for legislative
purposes would seek information from the IRS directly about budgeting,
staffing, and the like. Nor would the returns themselves reveal any
evidence of “external pressures”—a sincere request would seek testimony
from IRS personnel on these matters. Although the Committee claimed
that prior talks with the IRS were unsuccessful, it did not renew those
efforts under the Biden administration before issuing its amended
request in 2021. Nor has the Committee ever considered seeking other
Presidents’ returns—even though they were all subject to the same
program and such a request would implicate lesser privacy interests (for
those who already publicly released their returns). The panel asserted
that only the returns of Presidents and Vice Presidents are relevant.
Op.19. But Intervenors alleged that audits of Presidents are no different
than any other audit, and that the pressure on IRS agents is comparable
in audits of other powerful officials—such as the IRS Commissioner, for
example. JA202 §279. The panel’s silence on these points does not reflect

heightened scrutiny.

15
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Second, Mazars requires this Court to “insist on a [request] no
broader than reasonably necessary to support Congress's legislative
objective.” 140 S.Ct. at 2036. On this point, the panel upheld a sweeping
request for six years of data because “[tJhe Chairman has stated that the
value of requesting six years of information is the ability to compare one
year with another.” Op.21. This again is far too deferential to the
Committee. Tellingly, the panel cites only non—separation-of-powers
cases, despite the Supreme Court’s warning not to. See Mazars, 140 S. Ct.
at 2032. The panel also refused to consider whether the Committee
should have reduced the burden by guaranteeing confidentiality—even
though Mazars itself recognized that solution in earlier interbranch
clashes. Id. at 2030.

Third, “courts should be attentive to the nature of the evidence
offered by Congress to establish that a [request] advances a valid
legislative purpose.” Id. at 2036. But the panel refused to consider any of
Intervenors’ allegations (and supporting evidence) of improper purpose.
The whole point of Mazars 1s to impose extra scrutiny of Congress’s
asserted purpose. Nor does the panel’s reference to a handful of

statements by President Trump about the audit process satisfy Mazars—

16
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especially since the Committee claims to be researching the sufficiency
and funding of the audit process generally, not President Trump’s
concerns.

Fourth, the panel failed to “careful[ly] assess the burdens imposed
on the President.” Id. at 2036. The institutional dynamics matter;
congressional requests “stem from a rival political branch that has an
ongoing relationship with the President and incentives to use subpoenas
for institutional advantage.” Id. Those incentives do not disappear when
a former President is targeted, as this Court recognizes. Mazars, 39 F.4th
at 787 (quoting Trump v. Thompson, 20 F.4th 10, 44 (D.C. Cir. 2021).

The request here is designed to inflict maximum pain on the former
President; it seeks reams of sensitive financial information protected by
federal law, interferes with ongoing audits, and will disclose everything
to the public. The panel dismissed this concern as an ordinary
consequence of “the nature of the investigative and legislative processes.”
Op.24. That reasoning treats this request like “a run-of-the-mill
legislative effort,” Mazars, 140 S. Ct. at 2034, instead of one that arose
when the President was in office and serves as a warning to all future

Presidents. Intervenors have at least plausibly alleged that the burden

17
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of these requests threatens the relationship between Congress and the
President.

“[A] more searching inquiry into the burdens imposed by the
Committee’s request is warranted given the core constitutional principle
at issue.” Concur.Op.5. In closely analogous circumstances, this Court
substantially narrowed a sweeping subpoena for similar records issued
by the same House. See Mazars, 39 F.4th at 799-806. It should grant
rehearing to apply the same scrutiny here.

III. The Court should rehear Intervenors’ facial challenge to 26
U.S.C. §6103(H)(1).

Section 6103(f) does not require congressional requests for tax
return information to have a legitimate legislative purpose—a bedrock
constitutional requirement. Mazars, 140 S. Ct. at 2031. Though there are
where Congress issues §6103(f)(1) requests that happen to have a
legitimate legislative purpose, that coincidence has nothing to do with
the statute. Section 6103(f)(1) is unconstitutional because, in every
application, it states an invalid rule of law.

Typically, a facial challenge fails if a reviewing court can imagine
at least one application that would be constitutional. United States v.

Salerno, 481 U.S. 739, 745 (1987). But there is an important exception—

18
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one that contests whether the statute states a valid rule in the first place.
In these “valid rule facial challenges,” the alleged “constitutional
violation inheres in the terms of the statute.” Ezell v. City of Chicago, 651
F.3d 684, 698 (7th Cir. 2011). Thus, in Lopez, the challenged firearms
statute was declared unconstitutional even though some defendants no
doubt carried their weapons in interstate commerce. 514 U.S. at 551;
accord United States v. Morrison, 529 U.S. 598, 619 (2000).

This Court has recognized this distinction. In Gordon v. Holder, the
plaintiff argued that the PACT Act violated due process because it
required sellers to collect taxes for other jurisdictions, without first
requiring that the seller have “minimum contacts” with that jurisdiction.
721 F.3d 638, 645 (D.C. Cir. 2013). Citing Salerno, the Government
argued “that any facial challenge to the PACT Act must fail” because at
least some sellers had minimum contacts with the jurisdiction. Id. at 654.
This Court disagreed; a facial challenge is proper when statutes “omit
constitutionally-required jurisdictional elements,” even though in some
individual cases the missing element might be satisfied. Id. (citing Lopez,

514 U.S. at 561; Morrison, 529 U.S. at 613). Because the key limitation

19
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1s missing from the text, “any legitimate application 1s pure
happenstance” and cannot defeat a facial challenge. Id.

The panel distinguished Lopez, Morrison, and Gordon on one
ground: those cases involved “statu[t]es criminalizing private conduct,”
whereas §6103(f)(1) “does not penalize private conduct, it regulates how
the government interacts with itself.” Op.27. Respectfully, that
distinction i1s no distinction at all. The cases Intervenors rely on are
federalism decisions concerning the limits on Congress’s Article I
authority, not applications of criminal law. Morrison, for example,
invalidated a civil remedy. 529 U.S. at 601-02. None of those cases draw
the distinction the panel relied on. And §6103(f)(1) clearly affects
individual interests, allowing for otherwise highly confidential
information belonging to individuals to be turned over to Congress.
Rehearing 1s justified to resolve the panel’s departure from Lopez,

Morrison, and Gordon.

CONCLUSION

The Court should grant panel rehearing or rehearing en banc.

20
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Before: HENDERSON and WILKINS, Circuit Judges, and
SENTELLE, Senior Circuit Judge.

Opinion for the Court filed by Senior Circuit Judge
SENTELLE.

Opinion concurring in part and concurring in the judgment
filed by Circuit Judge HENDERSON.

SENTELLE, Senior Circuit Judge: The Chairman of the
United States House of Representatives Committee on Ways
and Means filed a statutory request for documents from the
Department of the Treasury related to then-President Donald J.
Trump and related entities. Treasury initially objected to the
request, and the Committee filed this lawsuit. After a change of
administrations, Treasury acquiesced, stating that it intended to
comply with the request. In the meantime, the Trump Parties
intervened in the action. The district court ruled in favor of the
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Committee. Intervenors appeal. For the reasons set forth below,
we affirm.

I. Background

As a general rule, Title 26, Section 6103 of the United
States Code makes tax returns and return information
confidential unless their release is authorized by an exception
enumerated in that same section. 26 U.S.C. § 6103(a). Section
6103 includes a number of exceptions to the general rule of
confidentiality but only one is at issue here. Section 6103(f)(1)
provides that

[ulpon written request from the
chairman of the Committee on Ways
and Means of the House of
Representatives . . . the Secretary shall
furnish such committee with any return
or return information specified in such
request. . ..

26 U.S.C. § 6103(f)(1). At bottom, this case simmers down to
the constitutionality and application of § 6103(f)(1).

Operating separately from § 6103(f)(1), IRS regulations
give the President’s tax returns special consideration. While
IRS audits are often random, the IRS has required the audit of
the sitting President’s tax returns since 1977. This Presidential
Audit Program is a creature of IRS regulations and is not
required or governed by statute. See Internal Rev. Man.
§ 3.28.3.5.3.

On April 3, 2019, Representative Richard Neal, Chairman
of the Committee on Ways and Means (“the Chairman”)
invoked § 6103(f)(1) in a writing to the Commissioner of
Internal Revenue (“the 2019 Request”). In the Request, the
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Chairman requested the federal income tax returns of then-
President Donald J. Trump as well as Donald J. Trump
Revocable Trust, DJT Holdings LLC, DJT Holdings Managing
Member LLC, DTTM Operations LLC, DTTM Operations
Managing Member Corp., LFB Acquisition Member Corp.,
LFB Acquisition LLC, and Lamington Farm Club, LLC doing
business as Trump National Golf Club—Bedminster
(collectively “Appellants” or “the Trump Parties”). In his letter,
Chairman Neal stated that the Committee was “considering
legislative proposals and conducting oversight related to our
Federal tax laws, including, but not limited to, the extent to
which the IRS audits and enforces the Federal tax laws against
a President.” JA 46.

On May 6, 2019, the Department of the Treasury
responded that it did not intend to comply with the 2019
Request because it was not supported by a legitimate legislative
purpose. This position was supported by an Office of Legal
Counsel opinion issued on June 13,2019, which concluded that
the Chairman’s stated reasons for requesting the tax
information were pretextual.

In receipt of Treasury’s denial, the Committee filed suit
against the Internal Revenue Service and its Commissioner and
the Department of the Treasury and its Secretary (collectively
“Treasury”) to force compliance with the 2019 Request. The
Trump Parties intervened in the case soon after.

While the case was pending in the district court, Joseph R.
Biden was elected as President of the United States. He was
inaugurated on January 20, 2021.

In June 2021, the Chairman again wrote to the Secretary
of the Treasury and Commissioner of the Internal Revenue
Service. Invoking § 6103(f)(1), the Chairman requested the
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same information regarding the Trump Parties (“the 2021
Request”). However, in this Request, the Chairman provided
more detail as to why the Committee wanted this information.
Generally, Chairman Neal stated that the Committee continued
“to consider and prioritize legislation on equitable tax
administration, including legislation on the President’s tax
compliance, and public accountability” and legislation related
to the IRS’s mandatory audit program of the sitting President’s
returns.

Upon receipt of the 2021 Request, Treasury again
consulted the Office of Legal Counsel. In July 2021, the Office
released a second opinion, this time concluding that the 2021
Request was valid, and therefore that Treasury had no choice
but to comply with it per the mandatory language of

§ 6103(f)(1).

After the second Office of Legal Counsel opinion was
issued, Treasury informed the district court and the Trump
Parties that it intended to comply with the 2021 Request and
provide the Committee with the requested materials. The
Committee then voluntarily dismissed the Complaint it had
filed against Treasury. Upon learning that Treasury intended to
comply with the 2021 Request, the Trump Parties, still
intervenors at that time, filed a crossclaim against the
Department of the Treasury and its Secretary as well as the
Internal Revenue Service and its Commissioner. In addition,
the Trump Parties filed a counterclaim against the Committee.
These claims allege that the 2019 and 2021 Requests were
unlawful and therefore Treasury should not comply with them.

Against both the Committee and Treasury, the Trump
Parties asserted that the Request lacks a legitimate legislative
purpose and violates the separation of powers. Against
Treasury, the Trump Parties alleged that § 6103(f)(1) is facially
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unconstitutional and that compliance with the Request would
be a violation of the First Amendment.

Across eight claims, the Trump Parties alleged that (1) the
Request lacks a valid legislative purpose, (2) the Request
violates the separation of powers, (3) Section 6103(f)(1) is
facially unconstitutional, (4) the Treasury’s change of position
was motivated by retaliation and therefore violates the First
Amendment, and (5) the Request violated the Trump Parties’
Due Process rights. Both Treasury and the Committee filed
motions to dismiss the cross and counterclaims for failure to
state a claim.

In a thorough and well-reasoned memorandum opinion,
the district court granted the motions to dismiss. Committee on
Ways and Means v. U.S. Dep 't of the Treasury, --- F. Supp. 3d.
---, 2021 WL 5906031 (D.D.C. Dec. 14, 2021). First, the
district court held that the 2021 Request was supported by the
valid legislative purpose of the Committee’s study of the
Presidential Audit Program. Id. at *7. Per the district court,
Congress could seek these records to inform legislation
regulating “how many staff the IRS may assign to the audit of
a sitting President” or legislation to ensure funding to the
Presidential Audit Program. /d. at *7.

The district court then, after debating the pros and cons of
various tests, applied Nixon v. Administrator of General
Services (“Nixon v. GSA”) and determined that the Chairman’s
Request did not violate the separation of powers. Id. at *18,
*21.

The district court went on to examine whether § 6103(f)(1)
is facially unconstitutional by asking if the Trump Parties had
shown that there was no set of circumstances under which the
law would be valid. It determined that the Trump Parties had
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failed to do so. /d. at *20. It next found that Treasury’s intent
to comply with the 2021 Request is not out of retaliation
against the Trump Parties, and therefore is not a violation of
the First Amendment, because Treasury is required by statute
to comply with a valid request. /d. at *21. Finally, the district
court held that there was no violation of the Trump Parties’ Due
Process Rights. Id. at *22.

The Trump Parties timely appealed the district court’s
granting of the motions to dismiss.

I1. Analysis

There are four issues before us on appeal: (1) Whether the
Chairman’s Request is supported by a legitimate legislative
purpose, (2) whether the Chairman’s Request violates the
separation of powers, (3) whether § 6103(f)(1) is facially
unconstitutional, and (4) whether Treasury’s compliance with
the Request would violate the First Amendment. We address
each in turn.

We review the district court’s granting of the motions to
dismiss de novo. Cierco v. Mnuchin, 857 ¥.3d 407, 414 (D.C.
Cir. 2017). To survive a motion to dismiss, the complaint must
contain “sufficient factual matter, accepted as true, to ‘state a
claim to relief that is plausible on its face.”” Ashcroft v. Igbal,
556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly,
550 U.S. 544, 570 (2007)). In evaluating the sufficiency of the
complaint, we accept the complaint’s factual allegations as
true. Sparrow v. United Air Lines, Inc., 216 F.3d 1111, 1113
(D.C. Cir. 2000). But “we are not bound to accept as true a legal
conclusion couched as a factual allegation.” Papasan v. Allain,
478 U.S. 265, 286 (1986).
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A.

The Trump Parties contend that the Chairman’s Request
exceeds Congress’s investigative powers. It does not.

The case law concerning Congressional requests for
information is confined almost entirely to information sought
via a Congressional subpoena. See generally Trump v. Mazars
USA, LLP, 140 S. Ct. 2019 (2020) (House committee
subpoenas to private financial institutions for financial
information); Eastland v. United States Servicemen’s Fund,
421 U.S. 491 (1975) (Senate subcommittee subpoena to a bank
for financial information); Quinn v. United States, 349 U.S.
155 (1955) (House subcommittee subpoena to individual to
answer questions); McGrain v. Daugherty, 273 U.S. 135
(1927) (Senate subcommittee subpoena to individual to answer
questions). Those cases are not directly on point in this case
where the vehicle for requesting information was created by a
statute passed by Congress and signed into law by the
Executive. However, we see no reason that the case law
shaping when and how Congress can request certain
information via subpoena should not inform our analysis of
Congress’s ability to do so via statute.

Congress’s authority to “secure needed information” is not
enumerated in the Constitution. McGrain, 273 U.S. at 161.
Regardless, it has long been held that the “power of inquiry—
with process to enforce it—is an essential and appropriate
auxiliary to the legislative function.” /d. at 174. This power is
broad and indispensable, but it is not without limits. Mazars,
140 S. Ct. at 2031.

A Congressional request for information “is valid only if
it is ‘related to, and in furtherance of, a legitimate task of
Congress.” Mazars, 140 S. Ct. at 2031 (quoting Watkins v.
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United States, 354 U.S. 178, 187 (1957)). Generally, the
request must “concern[] a subject on which ‘legislation could
be had.”” Eastland, 421 U.S. at 506 (quoting McGrain, 273
U.S. at 177). Congress does not have the “general power to
inquire into private affairs and compel disclosures.” McGrain,
273 U.S. at 173 (internal quotation marks omitted). “[T]here is
no congressional power to expose for the sake of exposure.”
Watkins, 354 U.S. at 200.

The Trump Parties contend that the Chairman’s Request is
an unconstitutional exercise of Congress’s investigative
powers for two reasons: because the Request is motivated by
the improper purpose of exposing the Trump Parties’ private
financial information and because the Request does not identify
a valid legislative purpose.

“There 1s no general authority to expose the private affairs
of individuals without justification in terms of the functions of
Congress.” Watkins, 354 U.S. at 187. “No inquiry is an end in
itself; it must be related to, and in furtherance of, a legitimate
task of the Congress. Investigations conducted solely for the
personal aggrandizement of the investigators or to ‘punish’
those investigated are indefensible.” /d. Similarly, Congress
cannot exercise its investigative powers for the purpose of law
enforcement because the power of law enforcement is vested
in the executive and judicial branches. Quinn, 349 U.S. at
161. But that an investigation “might possibly disclose crime
or wrongdoing” does not invalidate an otherwise proper
investigation. McGrain, 273 U.S. 179-80.

The Trump Parties claim that the Chairman’s Request is
mere pretext for an unconstitutional ulterior motive. In a deluge
of citations to statements of individual committee members,
statements made during Committee debate, reports published
by Representative Neal, statements from the Speaker of the
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House of Representatives, an op-ed, interview statements,
social media posts, and statements of Representatives who are
not members of the Committee, the Trump Parties assert that
the true purpose behind the Chairman’s Request is to expose
the Trump Parties’ tax returns to the public and to uncover
evidence of criminal conduct. However, they are looking for
evidence of improper purpose in the wrong place.

“[I]n determining the legitimacy of a congressional act we
do not look to the motives alleged to have prompted it.”
Eastland, 421 U.S. at 508. The Speech or Debate Clause, U.S.
Const. art. 1, § 6, cl. 1, protects against inquiry into the motives
behind the regular course of the legislative process, Eastland,
421 U.S. at 508. It is not our function to “test[] the motives of
committee members for this purpose.” Watkins, 354 U.S. at
200. “Their motives alone would not vitiate an investigation
which had been instituted by a House of Congress if that
assembly’s legislative purpose is being served.” Id.

Where, then, do we look for the purpose of the 2021
Request? For committee subpoenas, we have looked to
resolutions from the Committee. Here, where the Chair of the
Committee is authorized by statute to request the information
on his own without a committee vote, we look to the
Chairman’s written requests.

The Trump Parties insist that we can look only to the 2019
Request for a valid legislative purpose because they have
“plausibly alleged . . . that the 2019 [R]equest was narrowed in
2021, not reissued.” Appellant Br. at 30. But Appellants cannot
constrain what documents we consider through allegations in
their Complaint. The Chairman’s ability to request tax returns
and return information is governed by § 6103(f)(1). Nothing in
the statute constrains how many requests the Chairman can
submit or with what frequency he can submit them. The
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Chairman was free to supplement or supersede the 2019
Request with the 2021 Request, and that is where we will look
for whether the Request is supported by a legitimate legislative

purpose.

The 2021 Request identifies two potential subjects on
which Congress could legislate and therefore investigate. First,
the administration of the tax laws as they apply to a sitting
President. Second, a sitting President’s conflicts of interest.
Because we conclude that the requested returns and return
information could inform tax legislation concerning the
President, we do not reach the question of whether it could
inform legislation concerning a President’s conflicts of interest.

Throughout the 2021 Request, the Chairman makes it clear
that the Committee is concerned about “the extent to which the
IRS audits and enforces the Federal tax laws against a
President.” JA 87. Specifically, the Committee requires
information concerning the Presidential Audit Program.

In 1974, the public learned that the IRS had failed to
properly examine President Nixon’s tax returns. JA 87-88.
This led to the IRS implementing the Presidential Audit
Program. This program subjects every sitting President’s tax
returns to mandatory review by the IRS. Internal Rev. Man.
4.8.4.2. To this date, this program is solely regulated by IRS
regulations and has not been codified in statute.

According to the 2021 Request, “[tlhe Committee has
reason to believe that the mandatory audit program is not
advancing the purpose for which it was created, which may
require Congress to act through legislation.” JA 88. The
Committee wants “assurance that sufficient safeguards exist to
shield a revenue agent from undue influence at the hands of a
President trying to secure a favorable audit.” Id. The
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Committee “seeks to explore legislation intended to ensure that
IRS employees in any way involved in a President’s audit are
protected in the course of their work and do not feel intimidated
because of the taxpayer’s identity.” I/d. The Committee also
intends to explore “whether agents have had access to the
necessary resources to undertake an exhaustive review of a
complex taxpayer on an annual basis.” Id. at 89.

The Request includes an explanation as to why the Trump
Parties’ tax returns and return information are particularly
relevant to their inquiry. According to the Chair, President
Trump was a unique taxpayer as a President because his returns
were “inordinately large and complex.” JA 90 (quoting Letter
from Sheri A. Dillon and William F. Nelson to Mr. Donald J.
Trump, Re: Status of U.S. federal income tax returns (March 7,
2016)). The Committee is concerned that the regulations
governing the Presidential Audit Program “do not account for
such substantial business activities.” JA 91. The Committee
also cites to then-candidate Trump’s and then-President
Trump’s public statements directed toward the IRS that the
audit of his returns was “extremely unfair.” JA 91-92.

The 2021 Request articulates a clear legislative purpose on
a matter which legislation could be had: the Presidential Audit
Program. The Trump parties insist that any legislation
codifying the requirement that all Presidents undergo a
mandatory audit would violate the separation of powers. But
codifying the requirement of the audit is not the only legislation
contemplated by the Committee in the 2021 Request. The
Chairman states that the Committee is exploring the need for
legislation that would provide further protection to the IRS
employees conducting the audit and legislation ensuring that
they have sufficient resources to conduct the audit even when
the returns in question are “inordinately large and complex.”
The Chairman then goes on to explain why these specific
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returns and return information are particularly relevant to this
inquiry. This is all we can ask.

The Chairman has identified a legitimate legislative
purpose that it requires information to accomplish. At this
stage, it is not our place to delve deeper than this. The mere fact
that individual members of Congress may have political
motivations as well as legislative ones is of no moment. Indeed,
it is likely rare that an individual member of Congress would
work for a legislative purpose without considering the political
implications.

The statements of individual Committee members and
members who are not part of the Committee provided by the
Trump Parties do not change this. The courts do not probe the
motives of individual legislators. These motives are explicitly
protected by the Speech or Debate Clause.

B.

The Supreme Court has made it clear that when a
Congressional request for information concerns a President and
his personal papers, we must also examine whether that request
violates separation of powers principles.

A Congressional request for a President’s information
raises “significant separation of powers issues.” Mazars, 140
S. Ct. at 2033. When Congress has requested a President’s
information, we “must perform a careful analysis that takes
adequate account of the separation of powers principles at
stake, including both the significant legislative interests of
Congress and the ‘unique position’ of the President.” Id. at
2035 (quoting Clinton v. Jones, 520 U.S. 681, 698 (1997)).
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While it is clear from Mazars that we must consider how
this Request implicates the separation of powers, that Donald
Trump is a former President rather than a sitting President
complicates the analysis. How we should evaluate a
Congressional request for the information of a former President
is less clear.

The parties disagree over which test should be applied in
this case. The Executive Branch parties and the Committee ask
that we apply the separation of powers test from Nixon v. GSA.
433 U.S. 425 (1977). The Trump Parties ask us to apply the test
laid out in Mazars. 140 S. Ct. 2019 (2020).

This Court recently addressed this question in the most
recent iteration of the Mazars litigation, Trump v. Mazars USA,
LLP, --- F.4th ---, No. 21-5176, 2022 WL 2586480 (D.C. Cir.
July 8, 2022) (“Mazars V’). In Mazars V, the panel was
similarly confronted with a Congressional request for the
personal information of a former President. Despite familiar
arguments from the parties over which test should apply, the
panel found no reason “to abandon the Supreme Court’s
Mazars test in the Mazars case itself.” Mazars V, 2022 WL
2586480 at *8.

Therefore, it is likely law of the circuit that a
Congressional request for a sitting President’s personal
information is evaluated under the heightened Mazars standard
regardless of whether the President in question remains in
office. See id. However, because of the possibility of further
appellate review in both this case and Mazars and because of
distinctions, likely without a difference, between the case
before us and Mazars, we hold at the outset that the Chairman’s
request in this case passes muster under all suggested variations
of the separation of powers analysis. We walk through each in
turn.
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1. Nixonv. GSA

The Committee insists that the proper test for determining
whether the Request violates the separation of powers was laid
out by the Court in Nixon v. GSA. In that case, former President
Nixon brought a challenge to the Presidential Recordings and
Materials Preservation Act (“the PRMPA”). The PRMPA was
passed by Congress in reaction to the Watergate scandal. Nixon
v. GSA4, 433 U.S. at 430-433. The Act required the
Administrator of the General Services Administration to
acquire and store certain Nixon administration records. /d. at
434. Former President Nixon challenged the PRMPA as a
violation of the separation of powers.

In Nixon v. GSA, the Court held that in determining
whether Congress has “disrupt[ed] the proper balance between
the coordinate branches, the proper inquiry focuses on the
extent to which it prevents the Executive Branch from
accomplishing its constitutionally assigned functions.” Nixon
v. GSA, 433 U.S. at 443 (citing United States v. Nixon, 418 U.S.
683, 711-12 (1974)). “Only where the potential for disruption
is present must we then determine whether that impact is
justified by an overriding need to promote objectives within the
constitutional authority of Congress.” /d.

In applying this test to the PRMPA, the Court held that
“nothing contained in the Act render[ed] it unduly disruptive
of the Executive Branch. . . .” Id. at 445. In particular, the Court
noted that the PRMPA was minimally intrusive because the
Executive Branch itself retained custody of the disputed
materials, and there was ‘“abundant statutory precedent”
requiring disclosure of certain Executive Branch records. /d.
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Applying Nixon v. GSA to the case before us, we must first
ask if the Chairman’s Request has created any potential
disruption of the “Executive Branch from accomplishing its
constitutionally assigned functions.” Nixon v. GSA, 433 U.S. at
443. As noted by the district court, the only alleged burden to
the Executive Branch is that Congress could use § 6103(f)(1)
requests of a former President in an effort to influence a sitting
President’s conduct while in office. Committee on Ways and
Means v. U.S. Dep’t of the Treasury, --- F. Supp. 3d. ---, 2021
WL 5906031, at *17 (D.D.C. Dec. 14, 2021). Because this does
represent a “potential for disruption,” we turn to “whether that
impact is justified by an overriding need to promote objectives
within the constitutional authority of Congress.” Nixon v. GSA,
433 U.S. at 443.

This potential disruption, while extant, is minimal. For this
disruption to occur, Congress would need to make a request
under § 6103(f)(1) for the returns of a former President, and
then in the traditional give-and-take between the Legislature
and the Executive, threaten to do the same to the then-sitting
President when he is no longer in office. While this is certainly
possible, sitting Presidents, many of whom voluntarily release
tax returns and return information, may view this as no burden
at all. Therefore, the need demonstrated by Congress to justify
that potential disruption of the Executive Branch does not need
to be overwhelming.

We have already determined that the information
requested by the Chairman concerns a subject on which
legislation could be had: the efficacy of the Presidential Audit
Program. This inherently means that the Chairman is acting
within the “constitutional authority of Congress.” Nixon v.
GSA,433 U.S. at 443. As for whether the “need” to legislate on
this issue is overriding of the burden imposed on the Executive
Branch, the Chairman made clear in his letter that the tax
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returns and return information of the Trump Parties are unique
among former Presidents, JA 90-91, and learning about how
the audit of these complex returns proceeded is necessary to
learn whether the Audit Program is sufficiently staffed and
resourced to handle such complex information. In this case, the
need for the Trump Parties’ information to inform potential
legislation overrides the burden to the Executive Branch
largely because that burden is so tenuous. Were Nixon v. GSA
the appropriate test to apply in this situation, the Trump Parties
have failed to demonstrate a burden that would outweigh the
Committee’s need for the requested information.

2. Mazars

The Trump Parties insist that we should apply the test
developed by the Court in Mazars. 140 S. Ct. 2019. In Mazars,
then-President Trump petitioned the courts to enjoin his
accounting firm from complying with House-issued
subpoenas. 140 S. Ct. 2027-28. The Court found that existing
frameworks for evaluating Congressional subpoenas were
insufficient to account for both the “significant legislative
interests of Congress” and “the unique position of the
President.” Id. at 2035 (quoting Clinton, 520 U.S. at 698). The
Court produced four factors that a court must consider when a
Congressional request implicates the President’s personal
information:

1. “Whether the asserted legislative
purpose warrants the significant step of
involving the President and his
papers[;]”

2. Whether the subpoena is “no broader
than necessary to support Congress’s
legislative objectivel[;]”
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3. Whether Congress has offered
“detailed and substantial evidence” to
show the subpoena furthers a wvalid
legislative purpose; and

4. Whether the subpoena burdens the
President as Chief Executive.

Id. at 2035-36. Because the Court of Appeals had not properly
considered the House’s request for the President’s personal
documents as an interbranch dispute, the Supreme Court
remanded for reconsideration under this framework.

On remand, the district court was ordered to apply the
Mazars four-part test, but a significant event prevented a
simple application of facts to law. President Trump was no
longer the sitting President, and the Mazars test was created
with a sitting President in mind. Recognizing this, the district
court created a “Mazars lite” test, “that is, an examination of
the Mazars factors cognizant of the fact that this case now
involves a subpoena directed at a former President.” Trump v.
Mazars USA LLP, 560 F. Supp. 3d 47, 65 (D.D.C. 2021)
(“Mazars 1V”’). Under Mazars lite, the analysis of each Mazars
factor is somewhat less rigorous because the request at issue
concerns a former President rather than a sitting President.
Mazars 1V, 560 F. Supp. 3d at 65-66. According to the Trump
Parties, if we conclude that Mazars is not the correct
framework to apply in this case, we should apply Mazars lite
or a test like it.

While the district court’s development of the Mazars lite
test is well reasoned, we do not need to decide which version
of Mazars should be applied because the Chairman’s Request
survives the application of the more-rigorous Mazars.
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First, we must “carefully assess whether the asserted
legislative purpose warrants the significant step of involving
the President and his papers.” Mazars, 140 S. Ct. at 2035.
Because “confrontation between the two branches should be
avoided whenever possible,” Cheney v. United States Dist.
Court. for Dist. of Columbia, 542 U.S. 367, 389-90 (2004)
(internal quotations omitted), “Congress may not rely on the
President’s information if other sources could reasonably
provide Congress the information it needs in light of its
particular legislative objective,” Mazars, 140 S. Ct. at 2035—
36. Congress cannot look to the President as a “case study” for
general legislation, and the legislative process does not
necessarily require “full disclosure of all the facts” in the way
that criminal proceedings do. /d. at 2036 (citations omitted).

The Committee has asserted that its legislative purpose is
to assess the effectiveness of the Presidential Audit Program.
In particular, the Committee is interested in whether the
program is adequately resourced and sufficiently guarded from
external pressures. The Committee is evaluating a program that
applies only to the President and Vice President; this is not a
case study for general legislation. Mazars, 140 S. Ct. at 2036.
This is not an attempt by Congress to rely on the President’s
information when “other sources could reasonably provide
Congress the information it needs. . . .” Id. at 2035-36.

While the Committee could possibly have received similar
information by requesting the returns and return information of
different former Presidents or the sitting President, this does
not tilt this factor to weigh in the Trump Parties’ favor. Any
path the Committee could take to inform themselves about the
adequacy of the Presidential Audit Program would require
them to access the personal information of a former President.
There is no other source that would reasonably provide the
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Committee with the information it seeks while also completely
circumventing separation of powers concerns.

Second, Congress’s requests for a President’s personal
information should be “no broader than reasonably necessary
to support Congress’s legislative objective.” See Mazars, 140
S. Ct. at 2036. This is a ‘“safeguard against unnecessary
intrusion into the operation of the Office of the President.” Id.
(quoting Cheney, 542 U.S. at 387). In the 2021 Request, the
Chairman requested the Trump Parties’ tax returns and return
information for each of the tax years 2015-2020. JA 92. The
Chairman also requested additional information about each
return

specifying: (a) whether such return is or
was ever under any type of examination
or audit; (b) the length of such
examination or audit; (c) the applicable
statute  of limitations on such
examination or audit; (d) the issue(s)
under examination or audit; (e) the
reason(s) the return was selected for
examination or audit; and (f) the present
status of such examination or audit (to
include the date and description of the
most recent return or return information
activity).

Id. at 92-93. By requesting information from tax years 2015—
2020, the Chairman has requested one return that would have
been filed before President Trump assumed office, the four
returns filed while in office, and one return filed after President
Trump left office.
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The Trump Parties contend that the Committee should not
need to look at more than one year’s worth of information and
should only need access to the audit files but not the returns
themselves. The Trump Parties also assert that the returns and
return information from before and after President Trump was
in office are irrelevant to the Committee’s inquiry. Finally, the
Trump Parties insist that the Request is overbroad because it
makes no promises of confidentiality.

The Chairman’s Request has not clearly gone beyond the
scope of the Committee’s inquiry. It is understandable that the
Committee would want to compare returns filed during the
presidency with those filed in the years before and after to see
what effect, if any, Mr. Trump being the sitting President had
on how his returns were treated by the Presidential Audit
Program. Further, there is no reason that the Chairman’s
Request should be confined to a single year of returns and
return information. The Chairman has stated that the value of
requesting six years of information is the ability to compare one
year with another. And while it is possible that not every
document requested by the Chairman will provide the
Committee with the sought-after information, that is of no
consequence. The Committee is permitted to go “up some
‘blind alleys’ and into nonproductive enterprises.” Eastland,
421 U.S. at 5009.

A Congressional request for information does not need to
ensure confidentiality to remain valid. United States v. Rumely,
345U.S.41,43 (1953) (“Itis the proper duty of a representative
body to look diligently into every affair of government and to
talk much about what it sees.” (internal quotation marks and
citation omitted)). When an inquiry uncovers information
worthy of legislation, that information often comes to light.
This is particularly true with regard to tax returns. There is no
constitutional guarantee to the privacy of tax returns. Rather,
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the privacy of tax returns is a creature of statute, the same
statute that authorizes the Chairman to request this information.
See 26 U.S.C. § 6103.

However, despite no guarantee of confidentiality in the
Chairman’s Request, the statute does address the Trump
Parties’ concerns. “[A]ny return or return information which
can be associated with, or otherwise identify, directly or
indirectly, a particular taxpayer shall be furnished to such
committee only when sitting in closed executive session unless
such taxpayer otherwise consents in writing to such
disclosure.” 26 U.S.C. § 6103(f)(1). What occurs during an
executive session of a committee may not be disclosed to the
public without a vote of the committee. Rules of the House of
Representatives, 117th Cong., Rule XI, cl. 2(k)(7) (2021).

Third, we must be “attentive to the nature of the evidence
offered by Congress to establish that a [request] advances a
valid legislative purpose.” Mazars, 140 S. Ct. at 2036. “The
more detailed and substantial the evidence of Congress’s
legislative purpose, the better.” Id. When the contemplated
legislation “raises sensitive constitutional issues ... it is
‘impossible’ to conclude that a [request] is designed to advance
a valid legislative purpose unless Congress adequately
identifies its aims and explains why the President’s information
will advance its consideration of the possible legislation.” Id.
(citing Watkins, 354 U.S. at 205-06, 214-15).

In this case, the evidence cited in the 2021 Request is
primarily statements by President Trump or his agents.
President Trump’s own tax attorneys stated that his returns
were “inordinately large and complex.” JA 90. The Chairman
then cited to then-candidate Trump’s public statements
referring to the audits of himself and his assets as unfair. JA 91.
The Chairman even cited to the President’s own statement,
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delivered via the White House Press Secretary, describing the
Presidential Audit Program as “extremely unfair.” JA 91-92.

These public statements directly relate to the areas of the
Presidential Audit Program that the Chairman intends to
investigate: whether it is sufficiently resourced to audit a
President with large and complex returns, and whether those
conducting the audit have been improperly influenced by
President Trump’s statements regarding the Presidential Audit
Program. These statements do not provide irrefutable proof that
the Audit Program is lacking in resources or unable to insulate
itself from outside pressure, but that is not required. The
Committee is relying on public, verifiable sources rather than
on anonymous tips or pure conjecture.

Fourth, we must “be careful to assess the burdens imposed
on the President by a [request].” Mazars, 140 S. Ct. at 2036.
“[Blurdens imposed by a congressional [request] should be
carefully scrutinized, for they stem from a rival political branch
that has an ongoing relationship with the President and
incentives to use [requests] for institutional advantage.” /d.

This Mazars factor is difficult to assess in this case.
President Trump is no longer in office, and the current
administration has stated before the Court that it intends to
comply with the Chairman’s Request. Therefore, the question
presents itself of which burden should be examined. Do we
look at the burden the Request places on former President
Trump and the other Trump Parties, or do we look at the burden
these requests place on the current President? However, in this
case, we do not need to decide because after considering both
possible burdens, we find that the Request does not impose a
burden that would violate separation of powers principles.
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The Trump Parties insist that the Request imposes too
great a burden because it threatens to expose private financial
information of the Trump Parties and will deny the Trump
Parties their due process rights by interfering with an ongoing
audit. These certainly are burdens on the Trump Parties. As
discussed above, should the Committee find it necessary, it is
possible that the information turned over to the Chairman
might be made public. This is certainly inconvenient, but not
to the extent that it represents an unconstitutional burden
violating the separation of powers. Congressional
investigations sometimes expose the private information of the
entities, organizations, and individuals that they investigate.
This does not make them overly burdensome. It is the nature of
the investigative and legislative processes.

The Trump Parties further urge us to consider the burden
that this Request imposes on the sitting President. They claim
that it would hinder Congress’s “ongoing relationship with the
President,” Mazars, 140 S. Ct. at 2036, because this would
empower a future Congress to threaten or influence the sitting
President with invasive requests once he leaves office. As we
discussed in our Nixon v. GSA analysis, this burden is not
substantial. While it is possible that Congress may attempt to
threaten the sitting President with an invasive request after
leaving office, every President takes office knowing that he
will be subject to the same laws as all other citizens upon
leaving office. This is a feature of our democratic republic, not
a bug.

While the provided list of factors to consider in Mazars
may not be exhaustive, none of the provided four factors weigh
in favor of enjoining the 2021 Request. Therefore, we do not
see the need to consider any others. Applying the Mazars or
even the Mazars lite test, the Trump Parties’ attempt to halt the
Committee’s investigation fails.
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The separation of powers analysis in this case has required
much discussion of the intrusion by Congress into the
Executive Branch and the personal life of the Trump Parties
and the burden that such intrusions impose. While the burden
to the Trump Parties having their returns and return
information shared with the Committee is concrete, any burden
to the sitting President or the Executive Branch as a whole is
tenuous at best. Regardless, neither burden, under any test,
proves sufficient to require us to enjoin the Chairman’s
Request for the returns and return information.

The Trump Parties also contend that § 6103(f)(1) is
facially unconstitutional and therefore the Chairman’s Request
is invalid. Rather than arguing that there is no set of
circumstances under which § 6103(f)(1) could be
constitutionally applied, the Trump Parties misconstrue
precedent to argue that the statute is unconstitutional because
it fails to state a “valid rule.” Appellant Br. 23. According to
the Trump Parties, when a key limitation is missing from the
statutory text, the statute is unconstitutional. Applying this rule
to § 6103(f)(1), the Trump Parties argue that the statute
empowering the Chairman to request tax returns and return
information from Treasury must also include a requirement that
the request have a legitimate legislative purpose, otherwise the
statute cannot stand. However, this argument misstates the test
for assessing the facial constitutionality of a statute and
misunderstands the case law supporting it.

As recently as last year, the Supreme Court has confirmed
that outside of the First Amendment context, “a plaintiff
bringing a facial challenge must ‘establish that no set of
circumstances exists under which the [law] would be valid,””
Americans for Prosperity Found. v. Bonta, 141 S. Ct. 2373,
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2387 (2021) (alteration in original) (quoting United States v.
Salerno, 481 U.S. 739, 745 (1987)), “or show that the law lacks
‘a plainly legitimate sweep,”” id. (quoting Washington State
Grange v. Washington State Republican Party, 552 U.S. 442,
449 (2008)).

In support of their argument, the Trump Parties rely on this
Court’s decision in Gordon v. Holder, 721 F.3d 638 (2013), to
support their “no valid rule” test. In that case, a plaintiff sought
a preliminary injunction against the Prevent All Cigarette
Trafficking Act (“PACT Act”) which would require him to
collect and pay all state and local taxes in advance of a delivery
of his products. If a seller failed to do so, they were subject to
federal criminal and civil penalties. Gordon, 721 F.3d at 642.
The statute in question did not include an explicit requirement
that the seller must first have established minimum contacts
with a jurisdiction before being required to pay taxes obligated
by the jurisdiction.

In considering the breadth of a preliminary injunction, we
stated that “when a statute erases the boundaries that define a
sovereign’s jurisdiction, as the PACT Act does to the
boundaries of state and local taxing jurisdictions, any
legitimate application is pure happenstance,” and that laws like
this “led the Supreme Court to sustain facial challenges to laws
that omit constitutionally-required jurisdictional elements,
even though all such laws necessarily have a ‘plainly legitimate
sweep.”” Id. at 654. In support of this statement, we pointed to
United States v. Lopez, 514 U.S. 549 (1995), and United States
v. Morrison, 529 U.S. 598 (2000). In those cases, the Supreme
Court permitted facial challenges to the Gun-Free School
Zones Act of 1990 and the Violence Against Women Act on
the grounds that they lacked a clear jurisdictional hook. Lopez,
514 U.S. at 551; Morrison, 529 U.S. at 613.
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But neither Gordon, Lopez, nor Morrison are comparable
to the case before us. Those cases permitted facial challenges
to statutes criminalizing private conduct. The statute before us
now, § 6103(f)(1), does not penalize private conduct, it
regulates how the government interacts with itself. To succeed,
the Trump Parties must show that there is no set of
circumstances under which § 6103(f)(1) can be constitutionally
applied. If the statute is constitutional in “at least one scenario,”
the facial challenge fails. Chemical Waste Mgmt. v. EPA, 56
F.3d 1434, 1437 (D.C. Cir. 1999)).

This statute can be properly applied in numerous
circumstances, including the one before the court. The
Chairman could request returns and return information to
inform legislation concerning the Tax Code or the laws
provisioning the Treasury Department. Section 6103(f)(1) is
not facially unconstitutional.

Finally, the Trump Parties contend that Treasury’s intent
to comply with the Chairman’s Request violates their First
Amendment rights because Treasury is politically motivated.
Those being investigated by Congress do not lose the
protections of the First Amendment. Barenblatt, 360 U.S. 109,
126 (1959). To state a claim for First Amendment retaliation,
the Trump Parties must allege that they engaged in protected
conduct, that the government took retaliatory action capable of
deterring another from the same protected activity, and that
there is a causal link between the two. Scahill v. District of
Columbia, 909 F.3d 1177, 1185 (D.C. Cir. 2018). The improper
motive must be a but-for cause of the government action,
“meaning that the adverse action against the plaintiff would not
have been taken absent the retaliatory motive.”
Nieves v. Bartlett, 139 S. Ct. 1715, 1722 (2019).
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The Trump Parties have failed to state a claim for the
reason that they cannot show that Treasury’s decision to
comply with the 2021 Request would not have happened absent
a retaliatory motive. The language of § 6103(f)(1) is
mandatory. The statute provides that “the Secretary shall
furnish,” 26 U.S.C. § 6103(f)(1) (emphasis added), the
requested information to the Committee upon written request.
When the Committee makes a request that is within its
authority to make, i.e., within Congress’s investigative power,
the Secretary does not have a choice as to whether to provide
the information. Where, as here, the Executive Branch comes
to the conclusion that a § 6103(f)(1) request is valid, JA 123, it
has no choice but to comply with the request. Any motive,
retaliatory or otherwise, becomes irrelevant. Therefore, the
Trump Parties’ First Amendment claim, like their other claims,
fails.

111. Conclusion

The 2021 Request seeks information that may inform the
United States House of Representatives Committee on Ways
and Means as to the efficacy of the Presidential Audit Program,
and therefore, was made in furtherance of a subject upon which
legislation could be had. Further, the Request did not violate
separation of powers principles under any of the potentially
applicable tests primarily because the burden on the Executive
Branch and the Trump Parties is relatively minor. Finally,
§ 6103(f)(1) is not facially unconstitutional because there are
many circumstances under which it can be validly applied, and
Treasury’s decision to comply with the Request did not violate
the Trump Parties’ First Amendment rights. We affirm.



USCA Case #21-5289  Document #1959917 Filed: 08/18/2022  Page 56 of 63

KAREN LECRAFT HENDERSON, Circuit Judge, concurring
in part and concurring in the judgment: I concur in Parts I and
IILA and the portions of Part IL.LB of the majority opinion
analyzing the Trump Parties’ constitutional challenge to
26 U.S.C. § 6103(f)(1) and their First Amendment claim. I
agree with my colleagues that the Committee has stated a valid
legislative purpose, § 6103(f)(1) is not facially unconstitutional
and the Treasury Department’s compliance with the 2021
Request does not violate the First Amendment. With respect to
the majority’s separation-of-powers analysis in Parts IL.B.1,
II.B.2 and II1, I concur in the judgment only, as detailed infra.

Although I agree with my colleagues that the burdens
imposed on the Presidency by the Committee’s Request do not
rise to the level of a separation-of-powers violation, I conclude
that the burdens borne by the Executive Branch are more severe
and warrant much closer scrutiny than my colleagues have
given them. I write separately to highlight this shortcoming and
to urge caution given the foundational constitutional principles
at stake.

My colleagues correctly identify the four factors that the
Supreme Court in Trump v. Mazars USA, LLP, 140 S. Ct. 2019
(2020), instructed the court to consider when the Congress
requests the President’s personal papers or information.! See
Majority Op. at 17-18 (citing Mazars, 140 S. Ct. at 2035-36).
Under the fourth factor, the Supreme Court directs that “courts
should be careful to assess the burdens imposed on the
President by” the congressional request. See Mazars, 140 S. Ct.

1 focus on my colleagues’ application of the Supreme Court’s
Mazars test because, as they rightly note, “it is likely law of the
circuit that a congressional request for a sitting President’s personal
information is evaluated under the heightened Mazars standard
regardless of whether the President in question remains in office.”
Majority Op. at 14 (citing Trump v. Mazars USA, LLP, --- F.4th ---,
No. 21-5176, 2022 WL 2586480 (D.C. Cir. July 8, 2022)).
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at 2036. The reason is self-evident: the burdens “should be
carefully scrutinized” because “they stem from a rival political
branch that has an ongoing relationship with the President and
incentives to use” similar requests “for institutional
advantage.” Id. (emphases added). In a brief paragraph, my
colleagues dismiss what I view to be the most significant
burden—that granting such a request “would empower a future
Congress to threaten or influence the sitting President with
invasive requests once he leaves office”—as merely “possible”
and “not substantial.”> Majority Op. at 24. I disagree and this
analysis, in my view, falls short of the “careful[] scrutin[y]”
required by Mazars. 140 S. Ct. at 2036.

To begin, the question of which burden should be
examined, Majority Op. at 23 (asking whether “we look at the
burden the Request places on former President Trump and the
other Trump Parties, or . .. at the burden these requests place
on the current President”), has been answered in Mazars.
There, the Supreme Court repeatedly made clear that the focus
of the inquiry is the burden imposed on the Office of the
President as an independent and co-equal branch of
government rather than the particular officeholder at the time
the request is made or during the then-current phase of
litigation. See 140 S. Ct. at 2036 (discussing “ongoing
relationship” and potential for “institutional advantage”
between rival political branches in context of burdens factor);
see also id. at 2034 (noting that similar requests “unavoidably
pit the political branches against one another”), 2036
(highlighting concerns about “intrusion([s] into the operation of
the Office of the President” with respect to the second factor—

2 T agree with my colleagues that the potential exposure of the
Trump Parties’ private financial information is not a burden that
implicates the separation of powers. See Majority Op. at 24.
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ensuring that request is “no broader than reasonably necessary
to support Congress’s legislative objective” (citation omitted)).

Next, the Congress’s potential and incentive to threaten a
sitting President with a post-Presidency § 6103(f)(1) request in
order to influence the President while in office should not be
dismissed so quickly. See Majority Op. at 24. The Supreme
Court recognized this as a legitimate concern in Mazars. See
140 S. Ct. at 2034 (“[A] demand may aim to harass the
President or render him ‘complaisan[t] to the humors of the
Legislature.”” (quoting THE FEDERALIST No. 71, at 483
(Alexander Hamilton) (J. Cooke ed. 1961) (second alteration
in original)); id. (without limits on such inquiries “Congress
could ‘exert an imperious controul’ over the Executive Branch
and aggrandize itself at the President’s expense, just as the
Framers feared” (quoting THE FEDERALIST No. 71, at 484
(Alexander Hamilton))). We have recently done so as well.
Trump v. Mazars USA, LLP, --- F.4th ---, ---, No. 21-5176,
2022 WL 2586480 at *8 (D.C. Cir. July 8, 2022) (“Congress
could perhaps use the threat of a post-Presidency pile-on to try
and influence the President’s conduct while in office.” (quoting
Trump v. Thompson, 20 F.4th 10, 44 (D.C. Cir. 2021)). What’s
more, I do not believe this concern can be dismissed so casually
as a mere possibility. See Majority Op. at 24. Indeed, it
happened to President Trump in Mazars. See --- F.4th at ---,
2022 WL 2586480 at *8 (“[ T]he Committee specifically made
known, while President Trump remained in office, that the
Committee ‘fully intend[ed] to continue [its] investigation . . .
in the next Congress, regardless of who holds the presidency.’”
(alterations in original)). Although we cannot know the extent
to which the requests and investigations influenced—or were
intended to influence—President Trump’s conduct while in
office, it is not far-fetched to believe that such intrusive
inquiries could have a chilling effect on a President’s ability to
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fulfill his obligations under the Constitution and effectively
manage the Executive Branch.

Finally, I would place no significance on the fact that
President Trump no longer holds the office or on the current
Administration’s statement “that it intends to comply with the
Chairman’s Request.” Majority Op. at 23. This dispute pits the
Executive Branch against the Legislative Branch as
institutions, not current or former Presidents against the
chairmen of various congressional committees. And “the
interbranch conflict here does not vanish” simply because the
current Administration says so, the political winds shift or
different parties control one or the other rival branch. Cf.
Mazars, 140 S. Ct. at 2034. The constitutional principle at stake
is separation of powers, not separation of parties.’

As noted, the inquiry focuses on the burden imposed on
the Office of the President, not merely the former or current
occupant of that office. See id. at 2036. And here, given the
very real potential for the Congress to threaten a sitting
President with post-Presidency investigations, the burden on
the Executive imposed by a § 6103(f)(1) request is more severe
than the burden in Mazars. There, the Congress sought
production of financial records from President Trump’s

3 Notably, as our court recently observed in another context, the
Supreme Court has left open “the possibility that President Trump’s
ability to assert executive privilege may be unaffected by his status
as a former President—even in the face of the sitting President’s
opposition.” Mazars, --- F.4th at ---, 2022 WL 2586480 at *9; see
also Trump v. Thompson, 142 S. Ct. 680, 680 (2022) (Kavanaugh, J.,
respecting denial of application for stay) (observing ‘“former
President must be able to successfully invoke the Presidential
communications privilege for communications that occurred during
his presidency, even if the current President does not support the
privilege claim”).
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personal accounting firm. Mazars, --- F.4th at ---, 2022 WL
2586480 at *1. The subpoena there did not necessarily impose
a severe burden on the Executive Branch as an institution
because the Executive had no role in retrieving, examining or
preparing documents for disclosure. Here, by contrast, the
Executive Branch—and the President as head of that branch—
is necessarily involved in complying with the request as the
Treasury Department and, specifically, the Internal Revenue
Service must retrieve, examine and prepare the requested tax
documents for disclosure.

My colleagues discuss none of this. And although their
thorough analysis of the Committee’s asserted legislative
purpose, the breadth of the request and the evidence offered by
the Commiittee to establish its legislative purpose, see Majority
Op. at 19-23, may suggest that the burden on the Executive
Branch may not be severe enough to violate the separation of
powers, a more searching inquiry into the burdens imposed by
the Committee’s request is warranted given the core
constitutional principle at issue.

Accordingly, I concur fully in Parts I and II.A, as well as
in Part II.B’s analysis of the Trump Parties’ constitutional
challenge and First Amendment claim. With respect to the
separation-of-powers discussion in Parts I1.B.1, II.B.2 and III,
I concur in the judgment only.
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