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Instruction 1: Use of the Instructions

I'will provide you with a copy ol 'my instructions, During vour deliberstions, you may, if you
want, refer to these instructions.  While you may refer to any pariicular portion of the instructions,
you are to consider the insiructions as a whole and may not follow some and ignore others. If you
have any questions about the instrictions, you should feel free to send me a note. Please return your

instructions to me when your verdict is rendered.
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Instruction 2: The Role of the Court

My function is 10 conduct this irial in an orderly, fair, and cfficieni manner; to rule on
gquestions of law; and to instruct you on the law that applics in this case.

1t is your duty 1o accept the law as I instruct vou, You should consider all the instructions as

a whole. You may not ignore or refuse to follow any of them.
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Instruction 3: The Role of the Jury

Your function, as the jury, is to determine what the facts arc in this case. You are the sole
judges of the lacts. While it is my responsibility to decide what is admitted as cvidence during the
trial, you alone decide what weight, il any, to give to thal evidence. You alone decide the credibility
ar believabilily of the witnesses,

As human beings, we all have personal likes and dislikes, opinions, prejudices, and biases.
Generally, we are aware of these things, but yon also should consider the possibility thal vou have
implicit hinses, that is, biases of which you may not be consciously aware. Personal prejudices,
preferences, or biases have no place in a couttroom, where our goal iy to arrive at a just and impartial
verdicl.  All people deserve fair treatment in our system of justice rcgardless of any peraonal
characteristic, such as race, national or ethnic origin, religion, ape, disabilily, sex, gender identity or
expression, sexual oricntation, education, ot income level. You should determine the (hels solely
from a [air consideration of the evidence. You should decide the casc without prejudice, fear,
sympathy, favoritism or consideralion of public optnion.

You may not take anything 1 may have suid or done as indicating how 1 think you should
decide this easc. If" you belicve that I have expressed or indicated any such opinion, you should

ignore it. The verdict in this case is vour sole and exclusive responsibility.
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Instruction 4: Recollection

I'any refercnce by me or the attorneys to the evidence is di[ferent from vour own memaory of

the evidence, it 15 your memory that should conirel during yvour deliberations,
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Instruction 5: Statements of Counsel

The statements and arguments of the lawyers are not evidence. They arc only intended to

assist you in understanding the evidence. Similarly, the questions of the lawyers are not evidence.
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Instruction 6: Indictment is Not Evidence

The indictment is merely the formal way of accusing a person of a crime. You must not
consider the indictment as evidence of any kind—you may not consider it as any evidence of the

Delendant’s guilt or draw any inference of guilt from it.



Case 1:21-cr-00670-CIJN Document 129 Filed 07/22/22 Page 8 of 30

Instruction 7: The Burden of Proof and Presumption of Innocence

Fvery defendant in a criminal case is presumed to be tnocent. This presumption of
imecence remains with the defendant throughout the trial unless and until the government has proven
he is gilty beyond a reasonable doubt. This burden never shifts throughout the trial. The law does
not require the Defendant to prove his innocence or to produce any evidence ai all, If you tind that
the government has proven beyond a reasonable doubt every clement of a particular offense with
which the Defendant is charged, it is your duty (o find him guilty of that offense. On the other hand,
if you find the government has failed to prove any element o' a particular offense beyond a reasonable

doubl, it is your duty to find the Defendant not guilty of thar offense.
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Instruction 8: Reasonable Doubt

The government has the burden of proving the Defendant guilty bevond a rcasonable doubt
as to each count or charge against him, Some of you may have served as jurors in civil cases, where
you were told that it is only necessary to prove that a fact is more likely than not true, which we call
the preponderance ol the evidence. In criminal cascs, the govermment’s proof must be more poweriul
than that. Tt must be beyond a reasonable doubt,

Proof beyond a reasonable doubt is proof that leaves you firmly convineed ol the defendant’s
guilt. "Thete are very few things in this world that we know with ahsolute certainty, and in criminal
cases the law does not require prool that overcomes every possible doubt. If) bused on your
consideration of the evidence, you are firmly convinced that the defendant is guilty of the crime
charged, you must find him guilty. If, on the other hand, vou think there is a real possibility that a

defendant is not guilty, you must give him the benefit of the doubt and find him not guilly,
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Instruction 9: Direct and Circumstantial Evidence

There are two types of evidence from which you may determine what the facts are in this
case—direct evidence and circumstantial evidence. When a witness, such as an cyewilness, asscris
actual knowledge of a fact, thal witness’s testimony is direct evidence. On the other hand, cvidence
of facts and circumstances from which reasonable inferences may be drawn is circumstantial
cvidence,

Let me give you an example, Assume a person looked out a window and saw that snow was
falling. [ he later testified tn court about what he had seen, his testimony would be direct cvidence
that snow was [lalling at the timc he saw it happen. Assume, however, that he looked out a window
and saw 1o snow on the ground, and then went to sleep and saw snow on the ground after he woke
up. His testimony about what he had scen would be circumstantial evidence that it had snowed while
he was asleep.

The law says thatl both direct and circumstantial evidence arc acceptable as 1 means of proving
g fact. I'hc law does not favor one form of evidence over anoiher. It is for you to decide how much
weight Lo give to any particular evidence, whether it is direct or circumstantial. You are permitted to
give equal weight to both, Circumstantial evidence does not require a yreater degree of certainty
than dircet evidence. In reaching a verdict in this case, you should consider all of the evidence

presenled, both dircet and circumstantial.

I
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Instruction 10: Nature of Charges Not to be Considered

One of the questions you were asked when we were selecting this jury was whether the nature
of the charges itself weuld aflect your ability to reach a fuir and impartial verdict. We asked you that
question because you must not allow the nature of a charge 1o ailkct your verdict. You must consider

only the evidence that has been presented in this case in reaching a fair and tmpartial verdict.

11
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Instruction 11: Tnadmissiblc and Stricken Evidence

The lawyers in this casc somelimes objected when the other side asked a question, made an
argument, or offered cvidence that the objecting lawyer believed was not proper. You must not hold
such objeetions against the lawver who made them or the party he or she represents. Itisthe lawyers’
responsibility to object to evidence that they believe is not admissible,

If, during the coursc of the trial, I sustained an objection to a lawver’s question, von should
ignore the question, and you must not specutate as to what the answer would have been. i€, after a
wilness answered a question, I ruled that the answer should be stricken, you should ignore both the

question and the answer and they should play no pari in vour deliberations,

12
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Instroction 12: Credibility of Witnesses

In determining whether the government has proved the charges against the defendant beyond
a reasonablc doubt, you must consider the testimony ol all the witnesses who have tesiiffed.

You are the sole judges of the credibilily of the witnesses. You alone determine whether o
believe any wilness and the extent to which a witness should be believed. Judging a witness’s
credibility means cvaluating whether the witness has restificd truthiully and also whether the witness
accurately observed, recalled, and described the matters about which the wimess testilied,

You may consider anything that in your judgment affeets the eredibilily of anv witness. For
example, you may consider the demeanor and the behavior of the witness on the witness stand; the
witness™s manner of testifying; whether the wilness tmpresses vou as a truthlul person; whether the
witness impresses you as having an accurale memory; whether the witness has any rcason lor 1ot
telling the truth; whether the witness had a meaningful opportunity to obscrve the matlers about
which he or she has testilied; whether the wilness has any interest in the outcome of this case, stands
to gain anything by lestifying, or has fHendship or hostility towurd oiher people concerned with this
casc.

In evaluating the accuracy of a wilness’'s memory, you may consider the circumstances
surrounding the event, including the time that elapsed hetween the event and any later recollections
of the event, and the circumstances under which the witness was asked to recall detuils of the event.

You may consider whether there are any consistencies or inconsistencies in a wilness’s
testimony or between the wilness's testimony and any previous statements made by the witness. You
may also consider any consistencics or inconsistencies between the witness’s testimony and any other
evidence thal you credit.  You may consider whether any inconsistencics arc the resull of lupses in

memory, mistake, misunderstanding, inteniional falsehood, or differences in pereeption.

13
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You may consider the reasonableness or unreasonableness, ihe probability or improbability,
of the testimony of a wilhess in determining whether to accept it as true and accurate. You may
consider whether the witness has been contradicted or supported by other evidence that vou credit,

If you believe that any witness has shown him or herself to be biased or prejudiced, for er
againsl either side in this trial, or motivated by self-interest, you may consider and determine whether
such bias or prejudice has colored the testimony of the witness so as to affect the destre and capability
of thal witness to tell the truth.

You should give the testimony of each witness such weight us in your judgment it is fairly

cntitled 1o receive.

14
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Instruction 13: Right of Detendant Not to Testify

Lvery defendant in a criminal case has an absolute right not to testify. The Defendant has
chosen to exercisc this right. You must not hold this decision against him, and it would be improper
for vou to speculate as to the reason or reasons for his decision. You must not assume the defendani

is guilty because he chose not to testify,

L5
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Instruction 14: Motive

Motive is nel an element of the offenses charged, and the government is not required to prove
motive in this case. You may, however, consider evidence of motive or lack of evidence of motive

in deciding whether or not the government has proved the charges beyond a rcasonable doubt,

16
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Instruction 15: Multiple Counts

Each count of the indictment charges a separate offense. You should consider cach offense,
and the evidence which applies (o it, separately, and you should return separate verdicls us to each
count. The fact thal you may find the defendant guilty or not guilty on any one count of the indiciment

should not influence your verdict with respect to any other count of the indictment.

I7
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Instruction 16: Unanimity

A verdict must represent the considered judgment of each juror, and in order 10 retum a

verdict, each juror must agree on the verdict. In other words, your verdici, on each count, must be

WA Mous,

18
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Instruction 17: Verdict Form Explanation

You will be provided with a Verdict Form for use when you have concluded your
deliberations. The form is not evidence in this case, and nothing in it should be taken to suggest or
convey any opinion by me as to what the verdict should be. Nothing in the form replaces the
instructions of law I have already given you, and nothing in it replaces or modifies the instructions
about the elements which the government must prove bevond a reasonable doubt. The form is meant

only to assist you in recording vour verdict,

19
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Instruction 18: Exhibits During Deliberations

I wiil be scnding into the jury room with vou the cxhibits that have been admitied inio
evidence. You may examine any or all of them as you consider your verdicts. Please keep in mind
that exhibits that were only marked for identification but were not admitled info evidence will not be

given to you lo examine or consider in reaching your verdiel,

20
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Instruction 19: Selection of Foreperson

When you return to the jury room, you should first select a foreperson to preside over vour
deliberations and to be your spokesperson here in comrt. There arc no specific rules regarding how
vou should sclect a [oreperson. That is up to you. However, as you go about the task, be mindful of
your mission—to reach a fair and jusi verdict based on the evidence. Consider selecting a foreperson
who will be able to facilitate vour discussions, who can help you organize the evidence, who will
cneourage civility and mutual respect among all of you, who will invite cach juror (o speak up
regarding his or her views about the evidence, and who will premoile a full and fair consideration of

that cvidence.

21
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Instruction 20: Cautionary Instruetion on Publicity, Communications, and
Research

[ would like fo remind you thal, in some cases, there may be reports in the NCWSpaper or on
the radio, internel, or television concerning this case. If there should be such media coverage in this
Case, you may be tempted lo read, lisien to, or watch il. You must not read, listen to, or walch such
reports because you must decide this case solely on the evidenee presented in this cowrtroom, If any
publicity aboul this trial inadvertently comes to your attention, do not discuss il with other jurors ot
anyone else. Just lel me or my clerk know as soon aller it happens as you can, and T will then briefly
discuss it wiih vou.

As you retire 10 the jury room to deliberate, T also wish to remind you of an instruetion I oAve
you at the beginning of the irfal. During deliberations, you may not communicate with anyone not
on the jury about this case. This incindes any electronic communication such as email or text or any
blogging about the case. In addition, you may nol conduct any independent investigation during
deliberations. This mecans vou may not conduct any rescarch in person or clectronically via the

internetl or in another way.

22
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Instruction 21: Notetaking by Jurors

During the trial, I have permitled those jurors who wanted (o do so to take notes. You may
take your notebooks with you to the jury room and use them during your deliberations if" you wish.
As I told you al the beginning of the trial, your notes are only to be an aid 10 your memory. They are
not evidence in the casc, and they should not replace your own memory of the evidence. Those jurors
who have not taken notes should rely on their own memory of the evidence. The notes are intended

to be for the notetaker’s own personal use.

23
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Instruction 22: Communications between Court and Jury During Jury’s
Deliberations

Il 11 becomes neeessary during your deliberations to communicate with me, you may send a
note by the clerk or marshal, signed by your foreperson or by one or more members of the jury. No
member of the jury should try 1o communicate with me except by such a signed note, and T will never
communicatc with any member of the jury on any matter concorning the merits of this case, cxcept
in writing or orally here in open court.

Bear in mmnd also that you are never, under any circumstances, to reveal 1o any person—nol
the clerk, the marsha! or me—how jurors are voting until alter you have reached a unanimous verdict.
This means that you should never tcll me, in wriling or in open court, how the jury is divided on any
matter—(or example, 6-6 or 7-5 ot 11-1, or in any other fashion—whether the vote is for convicilion

or aequittal or on any other issue in the case.

24
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Instruction 23: Proof of State of Mind

Someone’s state of mind ordinarily cannol be proved dircetly, because there is no way of
knowing what a person is actually thinking, but you may infer someone’s state of mind from the
surrounding circumstances. You may consider any statement made or acts done or omitted by the
Delendant, and all other facts and circumstances received in evidence which indicatc his slate of
mind.

It is entirely up to you, however, lo decide what facts to find from the evidence received
during this trial. You should consider ail the circumstances in evidence that you think are relevant

in delermining whether the government hay proved beyond a reasonable doubt that the Defendant

acted with the necessary state of mind,

25



Case 1:21-cr-00670-CIJN Document 129 Filed 07/22/22 Page 26 of 30

Instruction 24: “On or About” — Proof Of

The indiciment charges thal ihe offense of Count 1 was committed “on or about™ Qctober 14,
2021, and the offensc of Count 2 was commitied by or “on or about™ October 18, 2021. The proof
need not cstablish with certainty the exact date of the alleged ofiense, It is sufficient if the evidence
inthe case establishes beyond u reasonable doubt thal the offense was committed on a date reasonably

near the date alleged.

26
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Instruction 25: Contempt of Congress — Elements of the Offense

Counts One and Two of the [ndietment charge the Defendant with contempt of Congress for
willfully not providing testimony and information to the U.,S, House Select Committee to Investigate
the January 6™ Attack on the United States Capitol, Count One charges the Defendant with a willful
failure o provide testimony on Oclober 14, 2021, Count Two charges the Defendant with a willful
lailure to produce records by October 18, 2021,

As T have already mentioned, the burden of proof’in the case lies on the government alone. It
must prove each clement beyond a reasonable doubt. Thus, to find the Defendant guilty of contempt
of Congress, you must find that, as of on or about the dates charged, the government has proved each
of the lollowing elements beyond a reasonable doubi:

First, that the Defendant was subpocnacd by the Select Committec to provide tesiimony or
producc papers;

Second, that the subpocna sought testimony or information pertinent to the investigation that
the Select Committec was authorized to conduet;

Third, that the Defendant failed to comply or refused to comply with the subpoens; and

Fourth, that the Defendant’s failure or refusal to comply was willful.

Some claribieations about these elements are necessary.

For the second clement, the testimony or information sought by the subpeena must he
“periinent.” In order for you to tind that the information was pertinent, the gm*crnrﬁent must prove
to you, beyond 4 reasonable doubi, thal al the time the Sclect Commitlee issued the subpocna, the
lesthmony or information sought could have related 1o the Select Committee’s investigation in some
way. Phrased differently, the government must prove to von, beyond a reasonable doubt, that there
was, al the time the subpoena was Issued, some conncctive reasoning between the topic under inguiry

and the information sought. It does not matier wheiher the information the Defendant allegedly had

27
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would have been pertinent 1o the authorized investigation. All that marters is that it could have been
pertinent at the time that the Sclect Commiitee sought the information.

For the fourth clement, the government must prove o vou, beyond a reasonable doubt, that
the Defendant acted “willfully.” 'The word “willful,” in this context, does nol meun that the
Defondant’s failure or refusal to comply with the Sclect Commiilge’s subpoena was for an evil or
bad purposc. The reason or purpose of the failure or refusal to comply is immaterial, so long as the
failure or refusal was deliberate and intentional. Te be delibersle or intentional means that the failure
to comply was not the result of inadvertence, accident, or mistake, including a mistake vegarding the
opcrative date.

It is not a delense to contempt of Congress thal the Defendant did not comply with the
subpoena because of the legal advice he received from his attorncy or someone else, because of his
understanding or belicf of what the law required or allowed, or because ol his understanding or belicf
that he had a legal privilege, such as execulive privilege, that excused him from complying,

Finally, if you [ind bevond a reasonable doubt that the Delendant deliberately and
intentionally failed or reflused to comply with the subpoena at the time alleged by the Government,
it is not a delense to contempt of Congress that the Defendant later offered to comply or that the

Committee later agreed to accepl documents or testimony from him.
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Instructio : Consider

You arc here (o determine whether the government has proved beyond a reasonable doubt
that the defendant is guilty of the erimes charged. The defendant is not on trial for any act, conduet,

or erime that is not charged in the indictment.

25
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Instruction 27: Statements in Closing

Ladies and gentlemen, during closings I sustained objections io certain statements by
counscl. You should not consider those statements, You alse heard about a purported rules
violation by the Committee in not providing the Defendant with a copy of certain rules and about
certain inconsistencies in signatures. You may nol consider these issues as a defense in this case.
Tnstead, you should comply with my prior instructions regarding the elements that must be proved

beyond a reasonable doubt.
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