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Kraty Armnerling, Reg.

Chinf CounsalDeputy Steff Direcior

House Selen Commites 1 tnvedtigate

e Jamiary 8% Attack on fve Urlled Btates - Capitol
18404 Longwerth HOB

Yashinglen, DO 20518

Re:  The Subaosoa for Stephen £ Bernon dated Septemte 23, 2021

Dsar ks, Amerding:

Fwrie togay on bahai of Stephen K. Banson with nespont to the shove
Fﬁfﬁfﬂﬂ\.ed subpoond, whizh | acoapied o behalf of M, Bannor, On the afternoon of
LCotober 6, 2087, ¢ moeived a lefter from Justin Ciavk, as counzet for then Presigent of
™ Urnited Blates Oonald J, Trump, That iﬁtter referances the subboens hat vour
Comimittes stived upon W Bannon, and notes that the sehnoena:

“secks moords and testimony purportedly refated to the events of January
o 2021, weuding, but not milea & indermation which s potentiafy
proteciad fram disclosure by exacutive and other priviezes, Inciuding
aming sthery tha preswential communications, deliberalivs process, and
attormey-ciient prvileges. President Tiump s prepsted o defand hess
Findamenial priviages it coun,

Therafora, to the fulleat axtent perrmutied by law, Prasicent Tramg mstrcots
Rar. Bannon to.  {a) where approprlate, invoke any imrrgisites and
privileges he may hame. fom compzifad legtimeny o resganss o the
Subpoena; i) not produce any docUments conesrming privimged materdal
i response o the Subpoens; and (€} het providé eny teatimony

gofreriiig privieged meiona! in jespanse to the Subpoensa.”

it is thierefore Ciar 1o us that since the executive privileges balonyg o
Hresident Trump, ang he has. Srough his counsel, announced by intenkon b apsse
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DAVIDOFF HUTCHER & CITRON LLP

Kristin Ameriing, Esqg,
Qctober 7, 2021
Paga &

thoee executive priviloges enumerated abova, we must acoept his direction and honor
his Invacation of executive priviiege. As such. unt these issues are rescived, ws are’
unable o respond 1o your request fur documsnts and testimony.

e wil comply with the directions of Hhe courts, when and i they rule on
these claims of both executive and afforney cllent privileges. Since these privileges
belong fo President Trump and not to M Bannon, uniil these issues are resolved, Mr.
Bannon Is legally unabie to comply with your subposna requests for documnents and

testimiony,
Vary irtly vours,
/sf Robsrt J. Costello
RJCing
None

Jan. § Sel. Comm. 0012

L5-000419



Case 1:21-cr-00670-CIJN Document 29-1 Filed 02/04/22 Page 3 of 10

FLWAR R BTN R g, & WG g 2
AL -

W Feudred Fegsgionth Lonpaesy

setery Samonitier o Fmetinu 152 B i dik Fuaci o ghy Holied Paisy Gupdtn

Critabar 8, 2071

A Foben 1 Clostelin
DavidofTiheener & Clwon LLP
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Drear dvdr. Cesielbo,

Dwtile i regponse 1o your thtoher 7, 2021 fetier which states Hhat vour Giant, Siophan

bammn_ i “Tegally unable to comply™ with tee Septernber 23, 3021 sabpoena {the “Subpocnd™;
trapsed by tha sdieo Ef_aﬂmmf.n'e to lavestigate the fanuary Oth Altack on the United States
Capitod (e ~Sejest Comarlting™ . Your eter mebivs on an appasent Buinuclion from Favmey
Presidind Donald Trnem that appowcs [aiied o regquestiog thar Mr, Baneon not distioss
privileged miumation. Deanite this Emied bstractng. vour [aier wdas the ammopride
prastticer that Mr. Banpon will nod comoply witl my vt ur InFomstion, it festimony soihl
e e Select Commitiee, *-ri-v,wvﬂ Me, Troms's slated “itenden G asser these esgoutive
arivitepes’ (hat nay or may Aot belpoy o bim, does not pravide a lepal basts Tor 8 E.}I,neﬂ
refasal wr curaprbysvith ihe Sobpeena

Yo aqezpted sevvice ol the Subpoena for documents and testhimony un M, Baanan’s
Behaibon Seplember 24, 2021 The Subpoena raquired that by Oetober 7, HEZ) a0 100G s,
Me, Thannos prodote coenn documents apd othor recerds reterring o refating we the nwiters
deseribed i the Sabpoena’sschedule, Al the requested documents eebave Sicectly 4o the loguiry
hreitig condusied by ihe Selert Compusites, serve 2 hegitimane legisktive parpose, and sre wiihia
the senpe of the muhorsy expressly detegaied o the Soisct Compmdos pursgant o Hovse
Regsotatton 5803, Ip the lalisr accorepanying tne Sobpeens, the Sefogs Cormantiaes set foth die
bests for it dorerathum wa that the documei s.ad. meords sopuln by-th Subpocaz and Mr
Hasnins degosition tezitmany arg of enifical mpoitanae 1o The ssues being investipated by the
Sefect Coremiites

Tour letber indicares that the sabe basis for defipace of the Subposna la M Trip’s
trevtion” to your clhient and his devlsion 1 hennr P Trump's invouation of execative
prividene” That position has ko Dazie in low, und vour leffer does nod site any sitaie, cass faw,
o ebbres leged poecedent for suppont.

W)

ffrsd, vivngally ot the documents sad testhimuny songhe by the Subpoora concers My
Bannon’s schons a2 private citizen and involhe o broad minee of subiacty it are 168 eovered
ln xeeuiive privilese, Yoo have provided no basis S Mr Banros™s refusad io comply with
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Mr. Robert 1. CosteHo
Page 2

those portions of the Subpoena not covered by auy privilege, Furthermore, blapket assertions of
the deliberative process and sttorney-clien privileges, such as those apparvently reguested by Mr.
Trump, have beep rejected by courls as “unsustainable” even when—unlike the situstion with

" Mr, Bannon—the subpoena recipient 18 an Executive Branch agency. See Connn. on Chversight
and Ge’t Reform v, Holder, 2014 W 12662665, &t *2 {D.D.LC. 2014) (rejecting DO S assettion
of deliberative procoss privilege on all documents sfter 1 particular dato and noting that the
“Attorney General bes not oited any aatharity that would justily tis sort of blanked approsch™).

Second. the Select Commilioe hus ool received any asserdon, formad or otherwiss, of any
privilege from the Mz, Trump. Bven nssuming that, as & former President, My, Trung is
permitted o formally invoke cxecutive privilege, he has not done so. Avmost, Mr. Tripnp hag
“aanounced his intention to assert those executive privileges.” The Select Commiltes is not
aware of any legal authoity, and vour lotter ¢ites none, bolding thal the mere inlention fo assert a
privilege absolves a subpoean reciment of his duly o comply.

Third, your letter Indicates that Mo, Tramg has requested that your client Yo the fallest
extent pennited by inw .. pot provide any testimony concemning priviloged materinl iIn responpe
10 the Subpoena.” Even if your olient had beep s senlor aide 10 the President during the time
period covered by the contomplated testimony, which he was most sssuredly not, he is not
permitted by law to the type of iemunity you suggest thet My, Trump hes reguested he asseit, To
the coniary, every court that has considered the absolate onunity M, Frany slludes 1o has
rejecled it Seg, eg, Horlow v, Fitzgerald, 457 115, 800 {1982y Comm, on the Judiciary v.
Miers, 3538 F. Supp. 2d 53, 106 (12.03.C. 2008) {rejecting former White House counsel’s agsertion
of absolute mrmunity from compelled congressional provess). Miers made clear that even the
nost senior Presidential advisors may not resist a congressional subpoena “based solely on their
prosximity to the Pregident.” I &t 10 (cliing Marfow, 457 US. at RIY. If these is no absolule
imaunity for senior Presidential advigors, then thore cortainly can be no such itnmunity for
privide citivens, such as Mo Bannon, who oceasionally communicate with the President on non-
official, non-govermnental, or campaign-related matters,

Rogardless of any purported privilepe asseriion by Mr. Troenp, Mr. Bannon has an
ongsing obligation to produce docmments 1o the Select Comuniltee. Accordingly, please produce
all mesponsive documonts sad fecords identified in the Subpoeaa. Should My, Bugnom seeh to
withhold specilic respunsive docaments, consiment with the Subpoena nslructions, he mast
provide the Select Committes with a privilece boy that “identifies and describes the maiorial ina
manner ‘sufficient to erwble reselution of any privilege claims.™ See Comm. on Oversipht, 2014
W1, 12662605 st ¥2 (quoting Adfers, 558 F. Supp. 28 af 107}, Such a privilege log should, ar s
minimurm, provide the suthor(s) end recipieni(s}, indicate e peneral subject matter of cach
document being withheld, and the specific bass for withheiging i

"It s aige worth ueling B the court i Micrr relected Lhe fhrmer White Hotme Counsel’s olhsim of shaoluts
{msunity from eopresdonad testhauny evets thoogh the siting Presidant bed formally Ivobed exsontive privilege.
£ 362,
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Fipally, she Seloer Coupaditee expects My, Bannon’s appeavance &t the tine and place
destgrated tn the-Subpozus e @ deposaition sod regpond £:ly lo guestions by de Seht
Commiige. [ there arg specific qrastons 2t that deposition that vou helieve eaiee privieps
issacs My, Buannon should-stave Green o st tleoe far the daposiiton record for the Sefel
Convmintes’s consideration and possible pwdicial review,

Please e svdvised that the Seleet Commitee wBE view My, Banao’s fnilere © resposd i
s Subpoens oz w3100 ses-compitanoe with e Soubpoena, s w il pon-compliases with the
Sabpouns wonkd forve the Selest Compittes w consader i_nvukir.'g"tha contemnpt of Congress
procodurey i 2 LSO 83 187, 194-—which coukd reauln In o referss? frow e House o He
DPhegndriziest of Justise 2o srimimad chavges -ax soltas e possibiline of beeving 2 civiiagian to
eipforon tha Bubposna brought againgt M, Damnon Is his personal Eapacity,

Bomn O, Thampam
Chabsen
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Hon. Borre G, Thompann

Chairman

Htuse Select Commitiee to lnvesiipate the Janugry 8% Attack
cfo Birstin Amarng, Esyg.

1540 & Longwort MOB

vnshingion, DC 20515

Re.  The Subposna o Stephen K. Bannon dared Seplamber 23 2024

S e LA ol it

fhear Eﬂﬁg?&ﬁ&maﬁ Thormpsonh:

Fwrite on bahglf of Seonen K, Bannon to respond o zams of the faccwate
statememts mads In youwr lalter te e dated Otloher 8, 20749 which purports o address
the pasitions wiken by b Bannon with reapest (o the &hﬂ‘ef* referaricnd suknoana,

fis B Witial thatier, your uss of the word “defiance” s Insppropsiate. M
Bannon's pozifian is not in Jefiare of yaur Comatles's: ,tmbpﬁﬁﬁa Tathar, Mr. Bannpon
rited that Fresident Trunip’s counset stated fnet they ware fnvoking executam anid
uther privileges and therafors directesd us not to produce docoments ar pive testinony.
that yoight revest information President 7 PR s aounsel sesks 1 ’“gaih.ﬂ nrotact Mr
danron has testfiad on thiss pride osvasions, beluss the Mueler nvestigation, the
House Intelfipence Commines gt the Senate inteligense Commities. In sach of those
nstances, when Piesident Trump waived hig invacation of the avesutive. privitenes. Mr.
Barnmon westifed.

As recanty as joday, counse! for President Tremp, dustin Clark Eaq..
informen 43 that Preaidsnd Trime Is sxemiying his exseiutive privilege, thamiore, be has
diracted . Bannon notio oroduce doctments or ieali unhi the kdue of sxasuiive
aapiv r&gea s resalved. Your Committes witt have the rightia chat enge thatl axerciee or s
suope. That iy an jesue between the Comntttee and Fresldent Trump's gounsal and

Nir. Bannan s not requirad o reapond at this rme, Sae Comm. onihe J fuchosry ».
fvfﬁ@ﬂﬂr 415 F. Supp. 3¢ 148, FN 34 {000 2519 ¢ The President can f‘iﬂai""}r’
idantify sensitive informiation thet he dieems ‘”“-Ltbl% ot i exerutive privilege, and his doing
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DAVIDOFE HUTCHER & CITRON LLP

Hon, Bennde G. Thompson
Oclober 13, 2021
Page 2

SO gives rse 10 a legat duly on the part of the aide to invoke the privilege on the
Prosident’s behalf when, In the course of his testimeny, he Is asked a question that
would require disclosure of that information.”)

tintH such Hme as you reach an agreament with President Frimg or receive a
court ruling as to the extent, scope and application of the sxecutive privilege, in order 1o
preserve the claim of exegullve and ofher privieges, Mr. Bannon wil not be producing
documents or testifying, As noled previousty, Mr. Bannon wifl Tevisit his position i
President Trump's position changes or if & court rules on this matter,

Mr. Bannon's communications with President Trump on the matlers at lssue

. in the Subpoena are well within the scope of both the presidential communications and
deliberative process oxeculive privileges. See in re Sealed Case (Fspy), 121 £.3d 720
{.C. Cir. 1847} {hotding that the presidential communioations privilege covers
commurications mate or recelvad by presidential advisors in the course of preparing
advice for the President even # those commuunications sre not made directly to the
Presidenty, Coustal Siates Gas Corp, v. 1.8, Dep't of Energy, 517 ¥.24 854, 888 (D.C.
Cir. 1880) finding that deliberative process privilege appliss to “recommendations, draft
doctuments, proposals, suggestions, and other subjective documents which refiect the
personal opinions of the writer rather than the poiloy of the agency.”)

Very truly yours,

faf Robert .k Costello

RJCiHe
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Tresr dr Cosieila,

The Saluct Comumifes m invosiigate the kmuanes fra Ateck (Seleet Compmibites™) 15 tn
reeaint of yomr Ootobar 13, 2020 Jetser fhe “Oarober 13 leiser™ ] in which vow moassero thet your
client, Staphen Bunnon, will aotcomphv with the Soptamber 22, 207 | Subprocan to iy der
decurnents end depesition sestanony (he “Subpoeng™ A vo oo, the Subsoens Jomended
g M Bamaon produce dosumenty by hicber 7, 2021 and sppcar an October 14, 2021 hr:iﬁr-“
e Releor Commitive to provide deposition tostimony on i wide mage sUissees relating Lo th
Yarmary 6, 02T almek an the Undied Sigies Canie], us wallae planys w intertfere with the cotwp of
ihe 2027 Flocinral Cotlege resulls, Mr, Protnon has news wilifilly 5iled % Bosh produce ¢ single
ductimettt zud Lrappicir for his schaduled dipositian. The Select Comrailtee Lcl{ax-w. ear {hiz
willial r‘u.‘sa].,al b cotply weith the Suiposas constinnes g vinlation of foderad Jaw.,

As pustiication ot My, Barnen's coggedeie Bailure o conmpiy w iﬂ] ary portion of the
Subpoend, you condnue 1o ety en ex-Fresidend Trump's staed intenion s bovole excoulb e
pibeitegs with respaet 1o M. Baewon, and Mr. Trump s purperied 1:*-.;&.1;&* thiat Br. Banor ol
produis docamenis o or il betore the Select Somboe. s e aaplmined i tie Salest
Compmitee’s Chetober 8, 2021 latter {praached), the Fomer Presidont bas not comppnanicaied any
sych asparhon of poviiege, whather iarmaily or Informsily, o the Soelect Cammitize, Mutwover,
w bobinve that-zay sucl sesertion of privilege—- showlid it be ronde by (e fommer Frepdene--wiil
nad prevens e Select Commnime o lawfialiy ohraindng the Infoosasion it socks,

Farthet, vour Tetter vrakes it M{me' wr pustify Mre Banpon's fatiues o comiply with the
f‘iuiﬁp:)ﬁrna’s demamd for docorins mad tearioiony on  manpe of subjects i do mor ivolve
commnumeiions wih the ey Premdent, As s olear fram the Sabpneas and acesrpamythg
better, and o3 undersvored i thoe Seleor Commitee’s Cotobur §, 2028 response loiter, the Silect
Cormnnttes seoks Jocuments and Wsiimony on nammercaz other mntters, ingiuding Me, Bannose's
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Mr, Robart 1 Costello
Page 2

communications with Mombers of Congress, presidential campalen represeniatives, sod oflior
private parties concarning e avents of Ianuary 6, 2071, that could not conceivably be berred by
# priviloge claim.

Morgover, even il the Select Committee were inoHned fo accept the unsupported prémise
that executive privilege reaches communications that the Seleot Commiltes seeks to examine
between Prosident Trump and Mr. Bernon,” Mz, Banuos does sot enjoy my form of absohue
ienunEy from teslilying or producing decuments in responsz to & Congressiotal subposna,
Your citation to Commiller on Judiclary v, MeGahn, 415 F Sapp. 3d 148 (DD.C, 2019) actually
sugrports the Select Commitise, not your cliest. To AeGladn, the district court unequivocally held
that even senior White House aides are not entitled to absolute immunity fron testifying in
rasponss {0 a Congressional subhpoena, &4 08 214 (“To make the polint as plain es possible, B s
clear to this Court .., that, with respect to senior-level presideniial aides, absolute immunity from
compelied congressional process simply does not exist.™).” Indeed, the foorsote in MeGahn that
you selectively quote makes clear thae 3 President lacks logal autborily to arder ar aide not
appoar before Congress based on a claim of executive privilege. See Id at 213, n. 34 (“But the
irvochtion of the privideps by a testifving aide is an order of mugninude different than DGTS
cutrent claim thal the President essentially owns the entiresy of 4 senior-level aide’s testimony
such that the While House can order the individual nol to appear before Congress af all.”
{Emphasis {n otiginal}).

Aceordingly, the Select Commitiee views Mt Bannon’s failure o produce documenis by

the Octobar 7, 2021 dendline as willful non-compliance with die Subpoena. My, Bamon has
persisted in his refusal o produce any dovements to the Select Compnitles, aud he has feiled fo
provide a privilege log identifving apecific, asserted privileges. Mr, Bannon has now further
sonmpounded s pos-compliance by refising to appear on October 14, 2821 at the Select
Committes deposition o which he was summoned o provide testimony. The Select Commitics
witl therefore be meetiog on Teesday, October 19, 2021 W consider iavoking the contempt of
Conpress procedures sef fonth m 2 UG 88192, 104,

If Mr, Bannon belioves that there are any additional ssees relating to his non-compHance
wiih the Subpoena that have not been addressed, please submit them in writing to he Sclecl

1 Nowdby, nelther of the casds you oite suppory the chilm that commainications between the former
President and a private citlzen say be shielded by either the presidential cotsammivtions or deliberative
process privitege, deed, the sase vos rely apen 10 support your prosidentisl comamandivstions viaim
speciticatly held that the priviiepe extends onby 1 a Prezident’s closest advisors In e White House, frre
Seafed Coe (Bappd, 121 F 3¢ 729,752 (DG Ol 1997 See alve Copmmitice on the Judiciary v, Miers,
SERE, Supe. 2d 53, 100 (1LDLCL 20087 (privilegs oinfmasnts acknowledied that exesutive privilege
applies oniy o "2 very smal cadee of senior advigors™, '

* The MeGafm court followed Committee on the Judiciary v. Mivrs, 558 F Supp.2d 53, 08 {B.D.L.

2008, which reached the same conclusion 13 vears ago, MeGadm, 415 F. Supp. 3d st 202-03 (“this Court .

fincks that the Mers court rghtly delessained ot oudy that the principle of absohue fertimoniz] impunity
fow senlor-level prosidential aides hus no foundation in law, bat also that such 2 proposition conflcts with
kew tonets of our constifational vrder™)
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Cnumities by A0 pan 25T, on Monday, Oaober 18, 2021 fir the Select Cuiranitize’s

comileniion in s deliborutions,

Biacevsly,
R . R
{%J:;i?%h A d mww'gﬁ s

Bomyic 0 FEhosmson
{hanman
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