v

WAYNE STATE

UNIVERSITY

Checks and Balances in Action:
Legislative Oversight across the States

2019

By
Lyke Thompson, Principal Investigator, Director of the Center for Urban Studies and Professor of Political Science
And
Marjorie Sarbaugh-Thompson, Co-Principal Investigator, Professor of Political Science
Both of Wayne State University

N This report is sponsored by the Levin Center at Wayne Law
Wayne ¥




State Summaries authored by (in alphabetical order):

Vincent Artman, Ph.D. in Geography;
Stephen Betz, Ph.D. Candidate in Political Science;
Evan Bitzarakis, Ph.D. Student in Political Science;
Mark Coco, Ph.D. Student in Political Science
Isaac Fink, Center for Urban Studies;
Michael Kohl, Ph.D. Student in Political Science;
Alanna Jackson, Ph.D. Candidate in Political Science;
Madelyn (Olive) Lardner, Student, Department of Political Science;
Timothy Mulligan, Ph.D. Student in Political Science.

All from Wayne State University

Please direct correspondence to Professor Thompson at ad5122 @wayne.edu and Professor
N CEN, Sarbaugh-Thompson at mst@wayne.edu.

i i i i ’
S This report is sponsored by the Levin Center at Wayne Law
23

Wayne S



mailto:ad5122@wayne.edu
mailto:mst@wayne.edu

TABLE OF CONTENTS

EXECUTIVE SUMMARY 1
PREFACE 4
L. INTRODUCGTION ...t eeeeee e e e ees e s e e eesee e s e sasees s ees e e s ees e s seeseee s eesesees e eseeeee s 9
II. DEFINITION OF OVERSIGHT ........ooouiviieieeoeeeeeeeee e 11

III. IMEETHODS ...ttt ettt ettt ee s s eset et s eeeneae 13
IV. VARIATION IN STATE LEGISLATIVE OVERSIGHT .....c.ooiviiiieieeieeeeeeeeeeeeees et 17

Vo DISCUSSION ..ot 58
CONGCLUSIONS ..ot s s ee e 63
APPENDIX A ... oottt oottt oottt oottt e et e e ettt e s ettt eesaaateeesaaat e e e e ataeeseaaae e e e anaeeesaateeeeanbaeeeeaaaees 65
APPENDIX Bl oottt e e e e et e e e e e rae e e 68
STATE SUMMARIES 72
AALABAMA ...ttt ettt e s eeenen 72
AALASKA ... 89
ARIZONA ...ttt e e eee e e e e e ees e e e e een e ees e 110
AARKANSAS ..o eeee e ee e see e s e e e e e eee e s e eee e es s eeesasee e ee e seeeeseeeeeeeeasee e eeeeeseeeeseeemeeeeeeseees 126
CALTFORNIA.......cooiteeeeeeeeeeeee ettt e ettt e e et s s ee et es st eeeseseses s s s saeeeeenes 144
COLORADO. ...ttt e et e et ee et eee e ee et et es et eee e e e eee s seeeoe 166
CONNECTICUT ...t 192
DELAWARE ..ottt ettt sttt s s eeeees s s e eeesenennanens 215
FLORIDA ..ottt ettt ettt s e e s s st eseeesesenennanes 230
(€1210) 27 1NN 245
HAWALL ...t e s s e es e es e ssee s ssenesesenseen 266
IDAHO ..ottt e e e s s e ee oo ee et see e eer e seseaeeee 287
TLINOIS ..o 304
INDIANA ..ot 327
TOW A ettt e e e e ee e 351
FCANSAS et e et e e e e e e s ee e e s ses e ee s seseasee s seseesee e eeeeeseeeaseeee 370
KENTUCKY oot ee e 384
LOUISTANA ..ottt 399
IMLAINE ..ot ee e e eee s e s see e s e eeeseses e eeeeaseseasseeseseseeses s eeeeeseeeeeeemeseseareees 423
IMARYLAND.....ooteeeteeeee e ea s e s aes s e ss e s s s s ssass s s seesa s esasssssesssassesesasssssens 436
IMASSACHUSETTS ...ttt 458
IMICHIGAN ..o ee et ee s eeae e eee e eee e s eeee s eea e 476
IMIININESOTA ...ttt sttt n e st e s et s s eaeseses s ee e sseseeesenennanes 500
IMIISSISSIPPL ...ttt e e e et e e se s e eseeeeaeeee e e e e eeees s esee s e eeseeseasereaee 524
IMIISSOURI ..o ee e 547
IMIONTANA ..o 567
INEBRASKA ..ottt e e eee e s e e s e e s e s et e s eee e saseeseeee s e e s eereeaeeen e 581
INEVADA ... 595
INEW HAMPSHIRE ...ttt v sttt s st et e s s eseses s s e esenenennen 617
INEW JERSEY ...t e e e e e ee e e ees e ee e e e en e 634
INEW MEXICO ... e s e e e s see s eee s eeeeseeen 666

INEW YORK ..ottt sttt 683



STATE SUMMARIES CONT’D

L0 = I O = oI 702
(N[O = T B - 2 1 7N Y 4 L2
L 1 T Y £01° |
L0 ]I = [0 Y 757
(@11 =TT ] N TR 4 £
[0S N N SN V7Y N1 TR 4° ) |
L (0] = £ Y N/ o PN o 0 o
SOUTH CAROLINA . 1 ettt et ettt et e et e et e ettt ae ettt et et et et ae et etae e seraeesaraeeeareeeeneen 822
SOUTH DAK O T A . ettt ittt et et e e et e e e e e et e et et e e et e et et e et e et e e e eteaeaenaas 838
125X 874
L0 7 PPN < 1° 0
4321V, N 904
VR GIN A . ettt ittt e e e e e e et e e e et e et e e e e e e e e e 921
WV A SHING TON ST AT E . ettt ittt et et e et et e e e e e e e e e eae et e et e tae ee et eaeeeeenanseaeeas 937
VEST VIRGINIA . . ettt et et et ettt e e e e e et e et e e e et e e e et et et eae e e et et e ae e e e e e eaeees 959
RV A ST N £ 1 NN I 472
AL A0 11V 1YL 993



Checks and Balances in Action:
Legislative Oversight across the States

A study by the Center for Urban Studies at Wayne State University
sponsored by the Levin Center at Wayne Law

Executive Summary

This study of legislative oversight across the 50 states demonstrates that nearly all states
have some capacity to conduct oversight, although they vary widely in the institutional resources
and legal prerogatives to oversee the work of the executive branch. We find no states with
minimal capacity (the lowest of our four categories). We find that only nine states have limited
oversight capacity, while 29 have moderate capacity, and 12 have high oversight capacity.

State legislatures vary even more in the extent to which they use the oversight resources
available to them. We find that one state makes minimal use of its overall oversight capacity, 12
make limited use of their capacity, 27 make moderate use, and 10 make high use of their
oversight capacity. Therefore, ample room exists for improvement in state legislative oversight,
while there are also model states. Equally important, as we discuss below and in the report, there
are many best practices across the states that states could choose to emulate.

The more deeply we look into differences in state legislative oversight, the more complex
the picture becomes, however. Moreover, as we assessed the extent of states’ capacity for
oversight and their use of this capacity, we were attentive to the quality of oversight. This means
that, although our quantitative measures assess the amount of oversight, the 50 state summaries
describe the quality rather than merely extent of the oversight. In our judgment, high quality
oversight includes bipartisan, evidence-based, solution-driven efforts to improve the effectiveness
of state government and enhance the public welfare. Here we seek to identify factors that move
states toward this ideal.

Despite the nearly ubiquitous ability of states to conduct some oversight, the states’
specific oversight powers are not evenly distributed. For example, some states have extraordinary
powers for administrative rule review, and others have none. Even so, we make several
observations about legislative oversight of the executive branch and recommendations to improve
the quality and quantity of oversight conducted. In general, we find that state legislatures rely less
on administrative rule review and on their advice and consent prerogatives over gubernatorial
action to oversee the work of the executive branch than they do on what we call traditional
mechanisms of oversight—use of audit reports, committee hearings, and the appropriations and
budget process. Most states do little or nothing to monitor state contracts, often because they lack
the power to do so. This is a problem; given the increasing number and widening array of state
governmental services delivered by non-profit and for profit corporations, counties, and local
governments, the lack of monitoring is a worrisome lacuna in the arsenal of legislative tools for
oversight.

What tends to increase or decrease the extent of legislative oversight? We find two
important factors: 1) the relationship between audit agencies and their legislatures, and; 2) divided
government. As we discuss later, legislative professionalism itself does not tell us much at all
about differences in oversight across the states.



The Role of Audit Agencies:

We find that the relationship between legislatures and their audit agencies influences
oversight through a two-step process—having closer ties leads to more use of the reports, which
leads to more oversight through various legislative processes. We assumed that state legislatures
would make greater use of audit reports when their analytic bureaucracy produced more audits.
We only find a weak but statistically significant association to support this (Kendall’s tau-b =
0.28). Interestingly, we discovered that this relationship is non-linear. As the number of reports
increases, oversight increases up to a point. However, as the number of reports nears 30 per year,
use of the reports appears to decline. We speculate that this could be an issue of information
overload or a problem with limited attention and time constraints.

We find that the next step is that state legislatures that make greater use of audit reports
conduct more oversight. We observed the use of audit reports for oversight through the
appropriations process, through standing, oversight, and interim committees, through advice and
consent over gubernatorial appointments, and through monitoring of state contracts. At one level,
this is common sense — using evidence is part of effective oversight through committee hearings,
including budget hearings. Monitoring of state contracts, when it does occur, typically arises from
audit report findings. Indeed, use of evidence is part of our definition of quality oversight. But to
produce high impact, it demands a pair of linked interventions—increase the ties between
legislatures and their audit agencies and mandate hearings for audit reports, strategies that some
states have already adopted in part or in full.

Given this linkage between the use of audit reports and the conduct of oversight, it is
important to note that five state legislatures make only minimal use of audits, six state
legislatures make limited use of audits, 27 states legislatures make moderate use of audits, and
only 12 state legislatures make high use of audits. It appears that mechanisms to increase the
number of audit reports produced are likely to increase the use of audit reports during other
legislative processes (budgeting and the working of committees). This path offers a real
opportunity to improve legislative oversight.

Divided Government:

Second, we find that the most consistent predictor of oversight is divided government. If a
state has divided government it tends to conduct more legislative oversight of the executive
branch. Party competition appears to drive legislators to oversee the executive branch, while
single party control appears to undermine oversight. The impact of divided government hardly
seems surprising, but what is more revealing is to see where divided government does not
increase the amount of oversight: in some oversight committees, in interim committees, and in the
rule review process. First, we consider reasons that we see fewer effects of divided government
on oversight in committee hearings. We found that several states balance party membership on
committees with extensive oversight responsibilities. We speculate that this alters the partisan
dynamic that permeates much of the rest of the oversight process (use of audit reports, budgeting,
and advice and consent). Appointing equal numbers of members of both political parties could
increase bipartisan oversight—another criteria of our definition of quality oversight.

With equal party membership, our results suggest that minority party legislators in a state
with one party control still have enough clout on a committee to raise issues that need oversight,
slightly increasing the oversight conducted under one-party control. On the other hand, in a state
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with divided government, the presence of equal numbers of legislators from both parties could
reduce the tendency for oversight to devolve into partisan posturing—“gotcha politics.” In either
political context, giving the minority party in the legislature a role in oversight appears to offer
opportunities for bipartisan oversight. Several states have adopted this approach, and we judged
some of their committee hearings as being among the best we listened to. Indeed, in Montana we
could not tell which committee members belonged to the majority or the minority party in the
hearing we listened to.

This reasoning, however, does not produce any tendency for divided government to
increase administrative rule review. Administrative rule review is one of the most complex and
most contested arenas for legislative oversight. The process in many states is fraught with
complex conditional pathways—if this, then one process applies; if that, then take another branch,
and so on. Moreover, state supreme courts have rejected various stronger forms of legislative
review of administrative rules. Thus, we find that much of the power states have in this arena is
underutilized. We speculate that this is due to the volume of information required to assess the
costs of the rules and the number of rules promulgated annually. It is plausible that complexity
may swamp the tendency of partisans to pursue administrative rule oversight under divided
government.

Legislatures typically have some power of advice and consent over gubernatorial
appointments, executive orders, and reorganization powers. We find that divided government is
associated with more oversight of appointees, but not in the other areas. One of the reasons we
find so little oversight through legislative advice and consent powers, even with partisan
incentives to motivate it, is that many states do not have the power to oversee gubernatorial
executive orders and reorganization powers. Some legislatures even lack the power to confirm or
reject gubernatorial appointees. Therefore, the balance of power between the legislature and the
governor are relevant here. We find that a legislature that is substantially stronger than the state’s
governor (based on ratings for governors by Ferguson 2015 and Squire 2017) tends to make more
use of its advice and consent powers to oversee gubernatorial appointments. Thus, as we noted
initially, the processes that drive state legislatures to conduct oversight are complex, and state
context matters.

Legislative Professionalism:

Although we assumed that a state’s level of legislative professionalism (Squire 2017)
would explain much of the difference in its legislative oversight, we find only very limited
support for this hypothesis. We find only five associations between legislative professionalism out
of 15 possible associations, and all of them are weak. The association between legislative
professionalism and legislative advice and consent over gubernatorial appointments is the
strongest relationship that we find (Kendall’s tau-b — 0.24).

We also find a weak association between a state’s institutional capacity for oversight (not
the use of that capacity) and its level of legislative professionalism. This is not surprising given
that staff resources are a component for both the measure of institutional capacity for oversight
and the measure of legislative professionalism. Consistent with this, states that have professional
legislatures have analytic bureaucracies that produce more audit reports. Here again the
association is weak, albeit statistically significant. We glean nothing from the knowledge that
staff resources, which partially measure professionalism, are associated with legislative



professionalism. Based on this small number of very weak associations, we reject our
hypothesis and conclude that legislative professionalism explains very little about legislative
oversight.

Recommendations:

Despite the complexity of these various oversight arenas, we were able to identify several
states that have adopted best practices that other states may want to emulate after adapting them to
comport with their own constitutional and statutory landscape.

First, state legislatures desperately need to monitor state contracts with respect to the
quality of service delivery. Given the gravity of the scandals we read about that involved
contracts with private entities to deliver government services, it is alarming that most state
legislatures lack the tools to oversee the performance of these entities (both non-profit and for
profit). Some of these scandals involved the deaths of children and juveniles. In this domain of
oversight and others, performance audits rather than financial audits (which are often conducted
by the state’s inspector general or other executive branch actor) are a critical tool to stop the
recurring scandals and tragedies.

Second, legislatures that do not yet have their own audit unit should consider adopting
this innovation. States that have legislative audit units should make sure that they are well-funded
and staffed. Moreover, state legislatures and/or their citizens should pass requirements that
performance audits produced by these audit units receive a legislative hearing.

Third, almost all states have requirements to consider the costs of administrative rules
during the rule review process. Almost none have requirements to consider the benefits of a rule.
The benefits of rules that are blocked or rejected by either the legislature or the executive branch
should be publicly accessible and available to the media.

Fourth, legislatures need to find ways to provide a voice to the minority party in the
chambers during oversight processes. This could involve partisan balance on one or two
committees (as some states do); it could involve having two explicitly partisan auditors general
(one from each major political party) as Connecticut does. But, legislative oversight is too
important to risk letting it become a partisan cudgel. Instead, legislative oversight should be a
bipartisan, evidence-based, solution-driven process to protect the public welfare—regardless of
partisanship.

Our report includes an appendix with additional best practices that we commend to
legislators and their constituents for consideration. We were impressed by the creative approaches
adopted in many states.



Preface

The investigation described here examines the practices and processes of legislative
oversight across the 50 states, endeavoring to understand both the institutional oversight resources
available to state legislators and the extent to which legislators actually use these resources to
oversee the workings of the executive branch. This is a fundamental question of American
government, for while the founders sought to implement Montesquieu’s notion of checks and
balances, many state governments adopted different institutional structures. For example, in 2004
Rhode Island added checks and balances between the legislative and executive branches to its
constitution through a ballot initiative, replacing a system described by its state supreme court as
“parliamentary supremacy” (Bogus 2004). At the opposite end of the spectrum, Kentucky’s
legislature was described as a “rubber stamp for the governor” until 1979, when the public
amended its state constitution.'

As a team, we spent more than 18 months investigating states’ checks and balances from
the perspective of legislative oversight of the executive branch. We focused initially on
prerogatives embodied in official policies and then moved on to examine the extent to which
these powers are exercised in practice. To do this, we gathered data on state legislative oversight
by burrowing through documents and websites, listening to committee hearings, reading
committee minutes, searching news media accounts, reading audit reports, and conducting
interviews with knowledgeable sources in the states. We rated various facets of states’ oversight
using four categories: high, moderate, limited, and minimal. These categories reflect scores on a
10-point scale that we used to assess various facets of legislative oversight, with 10 being the

highest or most extensive level of oversight. High oversight corresponds to the highest quarter of

Uhttps://www.youtube.com/watch?v=Iil8R_TIWPo, accessed 8/20/18.
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the scale (7.51 to 10), moderate oversight corresponds to the upper middle quarter (5.1 to 7.5),
limited oversight reflects the scores on the lower middle quarter of the scale (2.51 to 5), and
minimal oversight is the lowest quarter of the scale (0 to 2.5).

We find that the evidence of oversight in some states is far more available and clear than
in others. We also find that the more deeply we look, the more complex the picture becomes.
Nevertheless, we provide a snapshot of oversight in each state based on our state-level case
studies and summaries. These images for some states are clearer and more detailed than others.

For ten states, chosen from those we initially judged to have more extensive oversight
resources, we completed a more substantial case study of their processes and practices to
determine how they use the tools they have. That investigation revealed that eight of these ten not
only have above average institutional resources (rated as high), but we also rated their use of
whatever mixture of oversight resources they have to be high, (California, Colorado, Connecticut,
Hawaii, Maryland, Nevada, New Jersey, Minnesota), while two—Michigan and Wisconsin—are
rated as moderate users. Wisconsin just barely fails to make the cutoff for high usage. (It received
a score of 7.5 rather than 7.51, the minimum for very high usage.) Michigan, on the other hand,
received a score of 6 for its overall use of its oversight resources, which is below the midpoint for
scores within the moderate category. Several of these ten states provided recommended best
practices that we summarize in Appendix A.

For the remaining 40 states, we have completed a basic summary of legislative oversight,
emphasizing their resources and capacities. Although we sought to provide a picture of their use
of oversight, in the time available to us, we could not study the 40 in sufficient depth to be
confident of their processes and practices. Therefore, we consider these 40 summaries to be a
more preliminary assessment of oversight in these states. We learned, however, that some states

with limited institutional resources to support oversight make excellent use of the limited tools at
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their disposal and have developed innovative ways to conduct oversight. Moreover, these forty
state summaries, despite their limitations, helped us identify some recommended best-practices
that could be adopted by other states and Congress.

We note, however, that it is easier to be confident of our findings when we identify
instances in which resources are used rather than cases where they are not. This is because
something could be occurring informally or not documented in publicly available information. In
such cases we risk missing some oversight activities. To reduce the risk of misrepresenting states’
oversight efforts, we contacted people involved in legislative oversight in the states. Willingness
to respond to our queries varied despite our persistent efforts. In three states we were able to talk
to 12 people, asking them questions about the oversight process in their state; in one state, despite
contacting eight people, we were not able to talk to anyone.

Although we rated the states based on the extent of their legislative oversight, we do not
equate quantity with quality. Many state governments pair a full-time, well-paid governor with a
part-time, poorly paid legislature. For these states, it is common for the balance of power to tilt
toward the executive branch. In these states, we sometimes commend small increments of
legislative power that help level the playing field. Although the existence and use of oversight
prerogatives is a necessary, albeit insufficient, condition for high quality oversight, we are
mindful of the temptation to conflate more extensive legislative oversight with a better system of
checks and balances—high quality oversight.

Indeed, our research includes several examples in which legislative oversight is used to
thwart executive branch efforts that we argue would have enhanced the public welfare. For
example, Minnesota’s legislature used its oversight powers to pass a resolution opposing an
administrative rule to reduce nitrates in drinking water. The legislature took this action, which

delayed implementation of the rule for roughly 12 months, to retaliate against a gubernatorial veto
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of an agriculture bill. It is hard to argue normatively that holding cleaner drinking water hostage
in a partisan battle between the governor and the legislature over an agriculture bill is high quality
oversight. Yet, this is an example of a legislature using its power to oversee the work of the
executive branch, and accordingly, we rated Minnesota as making Aigh use of administrative rule
review to oversee the executive branch. The numerical ratings do not account for our personal
normative qualms about specific uses of an oversight power. Therefore, we encourage readers to
read the summaries of the states to interpret the numerical rankings.

We try to address this dilemma between quality and quantity in our discussion of the best
practices of oversight. The best practices tend to stress the balance of power between branches of
government and between political parties. In identifying best practices, we defined high quality
oversight as evidence-based, bipartisan, and solution-driven, rather than simply the quantity—
extent—of legislative oversight. The argument for this approach is that evidence-based oversight
is seeking the most accurate assessment of situations that are often messy, ethically or legally
challenged, or controversial. We have become convinced that bipartisan participation in oversight
is crucial because it gives the opposition an opportunity to inject balance in the process, though
this is not always going to be successful. We discovered a lot of highly partisan oversight during
this investigation. Thus, our third criteria is that the process is likely to be better (though still
imperfect) if it is driven by a search for solutions, instead of a focus on history and blame-fixing.
We do not assume that these processes will be conflict free. There is a tradition within American
thought that adversarial processes often pave the pathway to resolutions, and legislative conflict is
certainly part of that tradition, as is conflict between the branches of government.

From our review of the 50 states, we have identified a series of oversight resources,
structures, and activities that we believe facilitate solution-driven, evidence-based, and bipartisan

legislative oversight. As noted above, we call these “best practices” and summarize them in
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Appendix A. We argue that if state legislatures adopt some or all of these best oversight practices,
they are likely to improve the quality of their governance and contribute to the public welfare.
Our discussion of “best practices” of oversight stresses ways that some states structure their
oversight processes so that the legislature’s minority party has a voice in the process. Moreover,
we seek to clearly identify the role of nonpartisan analytic bureaucracies and other nonpartisan
support agencies in gathering useful information needed for legislators to conduct evidence-based
oversight.

I. Introduction

Legislative oversight done well—that is, with a commitment to finding the facts and
conducting careful, unbiased investigations—is a fundamental component of the American
system of checks and balances (Boerner 2005). Through oversight, legislators ensure that the
executive and judicial branches of government comply with legislative intent and that public
funds are used legally, effectively, and efficiently. It is clear from academic literature that
oversight can provide an important check on potential misfeasance and malfeasance by other
government actors (Hamm and Robertson 1981). Therefore, it is likely that good oversight also
yields more responsive and effective public policy.

State legislative oversight is increasingly important because the role of state governments
in delivering public goods and services has expanded over time, raising the importance of
monitoring the implementation of those programs (Erikson 2016). In the wake of the Great
Society and its surge in government programs, the 1960s and 70s heralded efforts to determine
whether state as well as federal government programs worked. These reform efforts stressed
oversight by state governments because pass-through dollars and matching funds meant that state
governments were delivering more and more services that were paid for, at least partially, with

federal funds. Increasingly, these services were delivered through private for-profit or non-profit
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entities that contracted with state or local governments—an area in which we found state
legislatures to have very limited oversight.

One early oversight reform involved collaboration between the Eagleton Institute at
Rutgers University and the Connecticut Legislature to create analytic support staff to help
legislators assess the performance of government programs (Brown 1979). Although most states
had audit agencies, many of them concentrated exclusively on fiscal or financial audits of state
contracts. These reports tended to be one to a few pages and to merely tally revenues and
expenditures, carefully accounting for the use of government funds.?

Brown (1979) reports that legislators, confronted with a plethora of public programs,
requested help in determining the effectiveness of government programs in achieving public
goals, such as the quality of care for veterans or the preservation of a habitat for wildlife. This
launched a major national reform effort to provide performance audit agencies linked to state
legislatures. These agencies conduct audits that resemble program evaluations (Risley 2008) in
assessing effectiveness, rather than concentrating solely on financial accounting. Although
subsequent reforms (e.g., zero-based budgeting and performance-based budgeting) have had little
staying power, the innovations in legislative audit support staff persisted and are well established
across many states. We found only eight states as having weak or non-existent ties between an
audit agency and the legislature. Even during periods when state budget staff was shrinking, many
state legislatures fought to preserve legislative audit staff (Barrett and Greene 2005). These
entities are a major focus of our investigation into legislative oversight primarily because they

provide valuable information that legislators can use to conduct evidence-based oversight.

2In some states, Alabama for example, that is still the case.
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I1. Definition of Oversight

Academic research often reflects competing definitions of oversight, which produces a
fragmented understanding of the process (Ogul and Rockman 1990). For example, Elling (1979)
viewed constituent casework as oversight, while Javitz and Klein (1977) focused on the
“legislative veto,” and Gerber et al. (2005) examined the ex-ante review of administrative rules.
The oversight actions of legislators have been described as either a fire department, responding to
a crisis or complaints, or a police department, regularly patrolling the neighborhood to ensure
compliance and orderly behavior (McCubbins and Schwartz 1984). In a similar vein, Brown
(1979) describes legislators as watchdogs, preventing problems, or birddogs, flushing out
problems. Regardless of whether they react to crises, look for problems, or conduct routine
observations aimed primarily at preventing problems, one would expect to see legislative
hearings, committee discussions of performance reports, investigations and testimony, and other
forms of information and evidence gathering. However, there are other ways to exercise
oversight, such as building sunset provisions into statutes, ex ante and ex post review of
administrative rulemaking, insuring that gubernatorial appointees are well qualified, and by
initiating audits of state contractors to determine how effective they are in delivering public
services.

Given this range of activities and foci, we begin by defining the facets of oversight we
address in this work. By oversight, we mean any monitoring or review of the work of state
government. We limit our focus here to state legislative oversight of the executive branch.
Therefore, we examine any state legislative monitoring or review of the governor, state agencies,
and other state entities, such as contractors that carry out work for the executive branch. Our
analysis focuses on monitoring and review of the executive branch and its activities conducted by

legislatures through committee hearings and testimony, the budget and appropriations processes,
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the approval of gubernatorial appointments, executive orders, government reorganization,
monitoring contracts, and by reviewing or helping to formulate administrative rules. We are
interested in who is involved in oversight (e.g., legislative staffs, auditors and so on), what
activities are involved in oversight (e.g., hearings and testimony, probing questions asked by
legislators, review of administrative rules, audits), what the oversight process produces (e.g.,
sanctions, reports, budget changes, legislation), and what difference this makes in the state’s
government (e.g., transparency, efficient use of taxpayer dollars, equitable service delivery). Our
definition excludes casework done by individual legislators in response to citizen complaints or
requests. Although casework is obviously an important part of a legislator’s job that can trigger
broader legislative scrutiny of other government entities, it is beyond the scope of this research
project.

Despite the importance of oversight, existing research tells us little about the details of
state legislative oversight. Almost all of the 50 states have some staff investigatory resources,
such as an auditor general or a program evaluation division (National Conference of State
Legislatures 2015). However, some state legislatures lack basic powers that would facilitate their
ability to use the information in the reports created by staff to sanction or restrain executive
branch actors (Gerber, Maestas, and Nelson 2005). For example, a national survey indicates that
only 35 state legislatures have the power to subpoena witnesses (NASACT 2015).

Some states have substantial institutional resources and formal powers to conduct
oversight, but make little use of them. In our prior work, we found that Michigan’s legislators
reported spending very little time and effort on oversight (Sarbaugh-Thompson et al. 2010). In
our investigation here, we learned that Michigan has an award-winning auditor general’s office

that produces around 30 performance audits per year. Yet, the House Oversight Committee held
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hearings on only three of these reports during our study period (Fall 2017-Spring 2018). The
corresponding senate committee held no oversight hearings during this time period.

As we noted earlier, having the power to oversee the executive branch and using that
power still does not insure that “quality oversight” is occurring. Legislative oversight can be
conducted for partisan gain (Fox and Van Weelden 2010; Lyons and Thomas 1981) rather than to
improve government transparency and enhance the public welfare, a complaint we repeatedly
heard in our prior research on Michigan legislators (Sarbaugh-Thompson and Thompson 2017).
Moreover, legislative oversight, especially rules rejected during administrative rule review, can
undermine the health and welfare of citizens if interest groups are able to exert political pressure
on legislators to reject any rules these interests dislike. We found examples of administrative rules
rejected by legislators and replaced by rules written by special interests. This is legislative
oversight, but it may not be high quality oversight because the legislature’s actions undermined
public health and safety.

To summarize, our research identifies many resources and legal prerogatives that each
state’s legislature can use to oversee the work of its executive branch in all 50 states.
Additionally, to the extent we could, we pursued information about how legislators make use of
these resources. From this information, we created case studies of each the 50 states.

I11. Methods

Our research proceeded in three stages:

Stage One: Initial review of Oversight Capabilities and Activities

Beginning in June of 2017, with funding from the Levin Center at Wayne Law, we
undertook a thorough document search for information about legislative oversight in all 50 states.
We first concentrated heavily on the type and quality of the institutional resources available to the

state legislatures, but, where possible, we examined committee minutes and other documents to
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indicate whether and to what extent the available institutional resources were being used by

legislators.

Based on these initial investigations, we wrote a short summary (approximately five

pages, double-spaced) about legislative oversight resources and capabilities in each state. The

author of each state summary then rated the extent of oversight resources in the state across a

series of dimensions linked to the state summary report headings listed below.

>
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>

Role of the Analytic Bureaucracy (i.e., units that support legislative oversight)
Oversight through the Appropriations Process,

Oversight through Committees,

Oversight through Administrative Rules Review,

Oversight through Advice & Consent on Gubernatorial Actions (i.e., nominations or
agency reorganization),

Oversight through State Contract Monitoring, and

Oversight through Automatic Mechanisms (such as Sunset Reviews).

Based upon these initial summaries and the ratings, we ranked the states with respect to the extent

of their legislative oversight. For example, some states have exceptionally well-funded analytic

support agencies, but are legally prohibited from administrative rule review or have no role in

approving executive orders. A state like this would receive a high rating on questions about audit

reports and the other facets of oversight that the analytic bureaucracies provide, but would receive

a low score for administrative rule review and for advice and consent over executive orders.

Based on these ratings, we identified states with extensive oversight resources and chose ten of

them for more intensive cases studies. States we gave high overall initial scores were: California,

Colorado, Connecticut, Hawaii, Maryland, Michigan, Nevada, New Jersey, Minnesota, and

Wisconsin. Several states were tied for top ratings, so we chose states with the same ranking that
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are geographically distributed across the country and wrote their original constitutions during
different historical eras. In other words, we sought diversity among the states selected for deeper
investigation.

Stage Two. Intensive Case Studies and Revisiting of Short Summaries

For these ten states, we broadened our search of records. We listened to some recordings
of committee hearings when available, read minutes and agendas of committee hearings when
available, and emailed and called multiple key actors (experts) in each state. We completed
interviews in each of these states. We did this to get a sense of whether these states’ institutional
resources for oversight are actually used and whether there are important informal methods of
oversight. Our contacts in these states include legislators, staff in the analytic bureaucracies
(typically an Office of the Auditor General), committee staff, journalists, and any other actors
who seem well placed in the state to provide well-informed perceptions about the oversight
process. From this information, we wrote a case study for each of these states, including stories or
vignettes about particular episodes of oversight. The full case description for each of these states
varies from 20 to 40 pages, single-spaced. Each of these was reviewed by the principal
investigators and research assistants, challenged and improved with more phone calls and by
listening to additional committee hearings.

A similar, but less intensive process was undertaken for each of the 40 states not selected
to be the subject of an intensive case study. We examined minutes or records of hearings when
available, and sought interviews of actors in the state. These summaries were reviewed, deepened,
and re-written by the principal investigators and research assistants. They average around 10 to 20

pages, single-spaced.

15



Stage Three: Ratings and Indicators for Each State

After careful reworking of all the summaries, the two principal investigators answered a
number of questions to assess the extent of legislative oversight in each state. Answers to these
questions document whether the state engaged in certain specific oversight activities. State
resources we recorded include the size of audit support staff, the number of audits published, who
determines what agencies to audit, and similar information. The investigators also made a
judgment about the extent to which the state engaged in six categories of oversight using a scale
from 0 (none) to 10 (extensive use). These categories are: use of audit reports by legislators,
oversight through the appropriations process, oversight through various types of committees
(including interim committees), oversight through administrative rule review, oversight through
advice and consent given to the governor, and finally, monitoring of state contracts. In addition,
we assessed each state’s overall institutional resources (capacity) for oversight and, separately, its
use of that capacity.

It is important to understand that our access to information varied across the states from
broad, deep, and detailed to sparse. One state provided almost no public information about
committee work and other facets of oversight, even asserting on its webpage that the legislature is
not a public body and therefore not subject to open meetings requirements. Certainly, this is the
prerogative of that legislature, but it does make it difficult to assess the quality of oversight during
legislative hearings. Hence, we sought interviews, but few staff or legislators would agree to an
interview, citing rules that they should not provide interviews. Perhaps by living in the state of
interest and intensively pursuing interviews on a daily face-to-face basis this could be overcome,

but we had neither the time nor resources to do this.

3 Massachusetts G.L. c. 66, 10 (c), Retrieved from https://www.scribd.com/document/375529391/Letter-to-Public-
Records-Commission-4-3-18#from_embed, accessed 2/21/19.
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Given this variability in resources available, we provide at the end of each state case study
a synopsis of the state’s informational environment, which includes online access to committee
hearings, minutes, or meeting agendas, as well as the number of interviews we conducted. This is
intended to provide our readers with an understanding of the resources and limitations we
encountered.
IV. Variation in State Legislative Oversight

Below we present findings from our investigation of state legislative oversight of the
executive branch across the 50 states. Our foundational hypothesis is that the 50 states vary
widely in the institutional resources and legal prerogatives they have to oversee the work of the
executive branch. Moreover, we hypothesized that legislatures would vary in the extent to which
they use the resources available to them. We find that the state-level differences are widespread
rather than simply a few idiosyncratic outliers. To discuss differences in oversight across the 50
states, we group oversight activities into three categories: 1) traditional mechanisms of oversight,
which includes use of audits produced by analytic bureaucracies and committee processes
including the legislative power of the purse; 2) rules review, which includes the promulgation of
new rules and any regular review or sunset provisions affecting existing rules; and 3) advice and
consent concerning gubernatorial actions such as executive orders, government reorganization,
and gubernatorial appointments. We demonstrate below the extent to which the states vary widely
in their institutional capacity concerning each of these three categories of oversight.

We begin by exploring how states produce evidence that provides the foundation for
evidence-based oversight. This information is produced by offices of auditors general or their
equivalent, fiscal or budget agency staff, legislative research staff, and various other entities that

we call analytic bureaucracies.
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Traditional Dimensions of State Legislative Oversight
Oversight through Analytic Bureaucracies

More than half a century after the Eagleton Institute launched its reform initiative, nearly
all states have an auditor general or equivalent position. In our investigation into each state, we
found only a few states that, in our judgment, lacked an auditor general or equivalent (e.g.,
Arkansas®). This represents a major ongoing method of reducing corruption and improving
government performance across the states, and it is a historic success for oversight. At the same
time, these auditors general are very different. In some states, the auditor is a separately-elected
executive branch office that may or may not work with the legislature. In some states, the audit
division is a subunit within a much larger unit headed by an elected official (e.g., the Office of the
Secretary of State in Oregon or the Office of the Comptroller in New York).

In 31 states, the legislature selects a legislative auditor, the state’s auditor general, or
similar position. Typically, these auditors work closely with the legislature, often reporting
directly to a legislative audit committee. These analytic bureaucracies often produce numerous
high-quality performance audits.

In 28 states, voters elect a state auditor, but in some cases, this position is similar to that of
a comptroller managing the state’s payroll rather than conducting performance audits. In a few
states, the office does not even do financial audits, let alone performance audits of agencies (e.g.,
Indiana, Montana, South Dakota). In two states, auditors general are appointed by the governor or
a unit within the executive branch, in a hybrid legislative-executive collaboration (e.g., California,

Oregon).

4 Arkansas elects a State Auditor--described as the state’s accountant who deals with state government payroll and
with unclaimed property. https://auditor.ar.gov/about-our-office, accessed 8/21/18.
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There are 10 states that both elect a state auditor and have a legislative auditor. Examples
of these states include Minnesota, New Jersey, South Carolina, and West Virginia. Sometimes
these separate audit units collaborate, but sometimes the relationship between the legislative
auditor and the elected auditor is contentious. For example, in Minnesota we found that the
legislative auditor, at the request of the legislature, audited the state’s elected auditor’s office over
the fees charged to local governments for state audits.

Differences between the states are not limited to the method of selecting the auditors. For
example, the resources and funding of audit units varies widely ranging from a low of $945,000
in lowa to a high of $43.6 million in New York (NASACT 2015). The staff size of these audit
units is similarly varied, ranging from 15 in Vermont to several hundred in New Y ork, Ohio, and
Pennsylvania. Obvious sources of these differences are the population and revenue of the state.

Another source of these differences is the tasks that states assign to their auditors. Some
states expect their auditor general or equivalent to audit local governments, school districts, and
other public entities. Others prohibit the auditor from auditing local governments. Some states
assigned their auditor responsibility for the state’s single audit (a federally-mandated financial
accounting of entities that receive more than $750,000 in federal funds). Others have the unit
perform state financial audits, as well as performance audits, IT audits, and fraud investigations.
Some states empower their auditor general’s office to contract with private CPAs to provide these
services, while others perform some or all of these audits with their own staff. Some state auditors
charge local governments for auditing them (e.g., Minnesota), while others appropriate state funds
to cover these costs. In some of these states, we found audit units that also participate actively in
administrative rule review. In short, the states are very different, and the distribution of resources

and combinations of their responsibilities defy simple classifications.
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This variety is the reason we decided to create the broader category, analytic bureaucracy,
which includes, but is not limited to, the state’s official auditor general’s office or its equivalent.
An “analytic bureaucracy,” as we use it here, refers to any state government entity that helps
legislators assess agency program performance as well as financial performance. This means that
in several states, we are assessing the support that several specialized analytic bureaucracies, such
as a chamber specific fiscal service bureau, provide to a legislature; in other states, all these
services are combined into one unit.

Using this definition of analytic bureaucracies, we find that only eight states limit
themselves to one analytic bureaucracy, and in one of these, New York, voters elect the leader of
the state’s sole analytic bureaucracy. Thus in New York, the legislature does not have direct
authority over the sole agency that it must rely upon to conduct financial and performance audits.
At the other end of the continuum, 28 states have three or more analytic bureaucracies. Fourteen
states have two analytic bureaucracies. When there are more of these support units, typically one
of them will be specifically tasked with providing budget and fiscal support for the legislature,
and another will conduct performance audits. As we discuss shortly, the budget and
appropriations processes provide a major opportunity for state legislatures to oversee state
agencies. Therefore, almost all state legislatures have either committee staff or some analytic
bureaucracy, or both to provide it with fiscal information.

One might assume that having more analytic bureaucracies would improve oversight, but
four of our states chosen for deep investigation—based on their abundant institutional resources
for oversight—had only one analytic bureaucracy. These were large organizations with several
subunits (e.g., an audit division, a fiscal division, and so on). In other states, these might be
separate organizations. Therefore, the number of agencies is not always a useful way to predict

oversight.
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In order for legislators to use evidence to oversee the work of state agencies, the analytic
bureaucracies have to produce audit reports or other documents. Some states have extensive
procedures for state agencies to report their performance to legislators. For example, in Michigan
state agencies and other state entities provide more than 600 reports annually to the legislature,
and each chamber’s fiscal agency is part of the budget process. In California hundreds of staff in
the state’s single analytic bureaucracy produced 35 performance audits in 2017, but also 125
financial performance documents. Vermont, with its 15-person audit unit, produced only 3 reports
in 2017. Other states produce only financial audits tallying revenue and expenditures. Five states
(Alabama, Arkansas, Delaware, Rhode Island, and South Dakota) produce no performance audits
that we could find, although some of these states produced financial audits or, occasionally, a
special investigation of a state agency. In Indiana, the governor’s office contracted with a private
non-profit organization to produce an extensive performance audit, but the legislature itself
appears to have very limited, if any, capacity to commission performance audits.

Our estimate of the annual number of performance audits conducted by each state ranges
from O in the five states listed above to 42 for Florida, 35 for New York, 31 for California, 30 for
Michigan, and 25 for West Virginia (the five states in which we could identify the highest number
of performance audits).

Even when states’ analytic bureaucracies produce lots of reports and information, access
to and use of these reports by legislatures varies. In some states, all legislators receive audit
reports, while in others, the reports are distributed to a much narrower set of elected officials. In
some states, legislators can request that the audit agency conduct a specific audit, in other states,
they set the work plan for the audit agency, and in some states, the audit agency decides on its
own what audits it will conduct. This is sometimes true even in states where the auditor general is

appointed by the legislature, but it tends to occur more frequently in states with an elected auditor.
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Some states circulate notices of audit report releases to media; others do not issue press releases,
although the reports may be publicly available.

Producing audit reports and the evidence they contain is a necessary, but not sufficient
condition to produce evidence-based oversight in state legislatures; the reports need to be used.
Not surprisingly, given this catalogue of differences in the reports produced and access to the
reports, we find that states vary in the extent to which their legislators use audit reports. Our
judgment places five states (10%) in the minimal category and 6 states (12%) in the limited
category for the extent to which the audit reports have been used by legislators to conduct
oversight. It also places 12 states (24%) at the upper end of the scales, between 7.51 and 10 (high
use of performance audit reports for oversight). The remaining 27 states (54%) fall into the
category moderate use of audit reports. The mean for use of the audit reports was 6.4 on our ten-
point scale (s.d. 2.1). No state earned a perfect score of ten, but one received a zero.

We assumed that having well-funded analytic bureaucracies would explain some of these
differences in the use of audit reports, though we were wrong. There is no statistically significant
correlation between either the funding for these agencies or the size of their staff and the extent to
which audit reports are used. Part of the explanation for this is that several states with
exceptionally well-funded analytic bureaucracies spend a lot of time and effort on local
government audits or the state’s single audit. They have a large budget and many staff to support
this. Relative to these other responsibilities, they produce only a modest number of state agency
performance audits.

The relationship between use of performance audits and the number of performance audits
is not well represented by a straight line. Rather, the data shows that the use of performance audits
rises rapidly as the audit agencies produce between one and ten, then the curve levels off above

that and finally begins to decline after more than 30 are produced.
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Figure 1
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This could be an issue of attention span. We imagine that it would take an exceedingly
well-organized legislature to actually use more than 30 performance audits a year. It is
conceivable that there are just too many other demands for legislators’ attention.

We assumed that the level of professionalism in the state legislature would be associated
with the extent audit reports are used. But we found that the state’s level of legislative
professionalism (Squire 2017) did not explain the extent to which audits were used for oversight
(Kendall’s tau-b = 0.13, and not statistically significant with p = 0.09 using a one-tailed test of
significance). This contradicts our assumption and those of other scholars who commented on this
project. We did, as we expected, find that states that have professional legislatures have analytic
bureaucracies that produce more audit reports. This association is moderate (r = 0.42° and

statistically significant, p < 0.01, using a one-tailed test of significance). So it appears that states

5 The number of reports is an interval variable and Squire’s index is typically treated as an interval scale.
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with professional legislatures have very productive analytic bureaucracies, although it is not
necessarily true that professional legislatures use those performance audits extensively to oversee
the work of the executive branch.

In addition to the potential for information overload mentioned above, political ambition
offers another plausible explanation for the finding that legislators in highly professional state
legislatures do not necessarily make more use of audit reports. Professional legislatures are
populated by full-time or nearly full-time lawmakers. Woods and Baranowski (2006) find that
politically-ambitious legislators are not motivated to monitor state agencies—a task their research
indicates is seen by many legislators as time consuming and lacking electoral payoff. Legislators’
incentives depend to some extent on the political opportunities available in their states. Many
state legislatures have been described as a “springboard” to higher political office (Squire 1992).
Several highly professional state legislatures do not appear to pay much attention to oversight,
while in some part-time legislatures oversight seems to be quite important. The level of
professionalism does not explain which states do and do not excel in oversight.

As we described earlier, the Eagleton Institute championed legislative audit reform in the
mid-1900s, advocating that legislatures create their own audit agencies to help with them oversee
the performance of state agencies. To assess the success of the Eagleton reform, we examined the
association between use of audit reports and two measures of the relationship between the
legislature and audit agency. First, we considered whether the legislature appointed the auditor or
at least played a role in appointing him or her, and second, whether (according the NASACT
survey of these agencies from 2015) the legislature was able to request specific audits. The
resulting measure ranges from 0 to 2. We found that stronger ties between the legislature and the
audit agency were at least somewhat important in coaxing legislators to use audit reports. The

association between the legislature using audit reports and having appointed the auditor and/or
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having the ability to request audits is modest (Kendall’s tau-b = .28), but it is statistically
significant (p < 0.01 using a one-tailed test of significance). This would indicate some value in
this earlier reform. Although clearly there are other factors that encourage or discourage
legislative use of audit reports, this relationship suggests that the efforts of the Eagleton Institute
continue to enhance legislative oversight. Moreover, our findings suggest that legislatures that do
not yet have their own audit unit should consider adopting this innovation.

More importantly for our investigation here, our case studies reveal that several states
have adopted processes and procedures designed to overcome the tendency of some legislators to
minimize their attention to oversight. For example, some states mandate publication of agency
compliance with auditor recommendations as well as legislative responses to audit
recommendations (e.g., bills introduced and bills passed). Colorado’s budget process is preceded
by an annual report from its audit agency detailing agency compliance with its audit requests.
Additionally, Colorado passed a State Measurement for Accountable, Responsive, and
Transparent Government Act (SMART) that requires that all substantive committees hold
hearings with agencies under their jurisdiction. Use of audits by these committees has increased,
according to sources within the state, following the passage of SMART. Hawaii’s audit agency
takes a different approach, producing and publishing one-page summaries of its audits for the
citizens of the state. Public pressure then leads legislators to pay more attention to audit reports.
Citizens in the state of Washington used public pressure to pass a ballot initiative that funds
additional audits of state agencies and requires that the legislature hold hearings on all audit
reports. We return to these procedures for facilitating use of audit reports when we discuss the
best practices for evidence-based bipartisan oversight. But we find that legislatures that work
more closely with their audit agencies are more likely to use evidence from audit reports to

oversee the work of state agencies.
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Oversight through Committee Hearings

Most legislatures hold committee hearings to gather testimony from state agencies about
their delivery of programs, their use of state money, and other similar activities. Legislative
committees (sometimes called commissions or other similar terms) are typically the loci of these
information gathering and investigative activities. We considered oversight in four different types
of committees: the committees involved in budgeting and appropriations, the substantive standing
committees, committees with the word oversight in their name or an explicit focus on oversight
and audits, and special committees such as interim committees in part-time legislatures and
special investigation committees. We find wide variation in the vigor with which state legislatures
use their power to call witnesses and the depth to which they dig into the work of an agency.

We examined legislators’ activities in these areas through interviews, examining
transcripts and minutes, and watching videos of their meetings. To judge whether legislators
exercised oversight during these hearings, we not only considered whether they called on state
agency officials to testify, but we considered the types of questions they asked. We considered
why questions to be more probing ways to drill down into the performance of the agency in
contrast to what or how questions that merely describe the work that the agency does. Other more
dramatic indications of oversight include resignation of a program director or agency head in the
aftermath of a hearing. Another indication of oversight is a change in an agency’s budget. This
could be either more money to resolve shortages of resources or less in retaliation for non-
compliance with audit recommendations, for example. Another indication of oversight is a
follow-up hearing on a particular program, situation, or event. And finally, we considered
outcomes of such hearings, for example, legislation introduced to resolve a problem identified in

an audit or a hearing.

26



To summarize, we consider any of the following to indicate that oversight is occurring in a
committee: agency officials testify, audit reports receive a hearing, legislators ask probing
questions about agency performance, specifically targeted increases or decreases are made to
agency budgets based on agency performance or audit compliance, legislation to resolve problems
identified in audits or hearings is introduced, agency personnel changes occur (e.g., new
positions, resignations, and so on), or investigations are initiated. Moreover, legislative veto
overrides of budget line-items or of the budget bill as a whole demonstrate that some oversight is
occurring in the budget and appropriations process. (Unlike the federal government, budgeting
and appropriations are usually combined into the same bill or series of bills in many states.)

To rate each state’s oversight through the committee process we rated each state’s
legislative committees on four questions: one for appropriations committees, one for other
standing committees, one for committees charged with performing oversight, and one for interim
or special investigative committees. (Only 37 of the 50 states had interim or special investigations
committees.) Specifically, the questions on which the principal investigators provided ratings
were: 1) To what extent do you believe that Appropriations Committees or sub-committees
actually oversee the executive branch, including state agencies and other governmental entities
(such as commissions, boards, etc. that carry out public activities)? 2) To what extent do you
believe that other standing committees actually oversee the work of the executive branch? 3) To
what extent do you believe committees with oversight specified in their name actually oversee the
executive branch? 4) To what extent do you believe interim or similar committees actually
oversee the work of the executive branch? Again, responses to each of these four questions were
reported on a Likert scale of 0, not at all, to 10, a very great extent.

The scores for oversight exercised in appropriations committees range from 2.5 to 10, with

a mean of 6.4 (s.d. 1.6). In the case of appropriations, only one state is at the low end of the
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distribution (minimal oversight). Eleven states (22%) exhibit limited oversight through the
appropriations process. More than half the states (27 or 54%) conduct a moderate level of
oversight through the appropriations process. Finally, 11 states (22%) conduct a high level of
oversight through the appropriations process. We find that legislators make more use of their
appropriations powers to conduct oversight than they do for many of the other resources they
possess. We attribute this to the necessity for states to pass budgets, which means that differences
between the legislature and the executive branch must be resolved to avoid a government
shutdown. With only a few exceptions, there is no provision for deficit spending at the state level,
but achieving a balanced budget is often very difficult, leading to conflicts, negotiation, a search

for efficiency, and questions about the value of programs being funded.

Figure 2
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We assumed that the power of the governor might thwart the ability of state legislatures to
flex their oversight muscles through the appropriations process, but we found no association
between the power of the governor and the use of the appropriations process for oversight. We
did, however, find a small but statistically significant association between legislative
professionalism and oversight through the appropriations process (Kendall’s tau-b = 0.2, p < 0.05
using a one-tailed test of significance). This is one of the few associations we find between
legislative professionalism and oversight.

Our ratings for oversight exercised through substantive standing committees range from 1
to 9.5, with a mean of 5.6 (s.d. 2.0). The mean is lower than it is for oversight through the budget
and appropriations process, and the range of ratings and the variance are both wider. There are
more states in the lower end of the distribution: 3 (6%) with minimal oversight and 20 (40%) with
limited oversight. The upper end has fewer states, having 17 (34%) with moderate oversight and
only 10 (20%) exhibiting high levels of oversight through standing committees.

Figure 3
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For committees specifically tasked with legislative oversight or with coordinating the
work of the audit agency or similar oversight related tasks, our assessment of the extent to which
they conducted oversight ranged from 3 to 9.5, with a mean of 6.6 (s.d. 1.7). This is another tool
that state legislators appear to wield effectively to oversee the executive branch. Indeed, we found
evidence that state legislatures use these oversight committees even more than they use the
appropriations process to oversee the executive branch. We did not rate any states in the minimal
category for this form of oversight. There were 13 (26%) states that we judged to make limited
use of this tool, 22 (44%) that we judged to make moderate use of this tool, and 15 (30%) states
that we considered to make high use of their oversight committee.

Figure 4
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Finally, many states have special investigation committees, task forces, or, especially in
part-time legislatures, there are interim committees that focus specifically on oversight. We found
committees of this sort conducting oversight in 37 states. Our assessment of their conduct of
oversight ranges from 0.5 to 9.5, with a mean of 5.8 (s.d. 2.0). We found that two states that have
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these committees made minimal use of this opportunity to exercise oversight. We found 14 states
that made limited use of this type of committee, while 13 made moderate use of these special
committees for oversight. There were eight states that we considered to make high use of interim
or special committees to exercise oversight. These interim committees meet when the legislature
is not in session—sometimes they meet for several full-day sessions at a location outside the state
capitol. In the states that use these committees heavily, the committee members go on “field trips”
to pre-schools, prisons, or other facilities in which state services are delivered. They call in
experts in various fields both from state agencies and from outside groups. They spend the night
in hotels in the towns where they have scheduled site visits, and they often appear to eat meals
together. Legislators serving on these committees are typically paid per diem for attending these
sessions, and their mission is explicitly to conduct oversight of the delivery of state services. We
consider this approach to oversight to be a “best-practice” due in part to the focused attention
oversight receives from these committees. Moreover, paying people explicitly to conduct

oversight establishes it as a valued responsibility of the legislature.
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Figure 5
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We averaged the three preceding committee scores (standing, oversight, and interim
committees) to provide an overall assessment of oversight through the legislative committee
process outside of the appropriations process. The resulting values for non-appropriations
committee mechanisms of oversight are somewhat normally distributed around a mean of 6.1 (s.d.
1.5) with a range of 1.8 to 9.2. The scores for all the measures of committee oversight are shown
in Table 1. We also include the scores for use of audit reports, which we discussed earlier.
Finally, we added all four committee oversight scores (including appropriations), plus the score
for use of audit reports, and then divided by 5 to calculate an average as an estimate for the extent

of oversight exercised through all the traditional forms of oversight.
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Table 1
Distribution of Measures of Traditional Oversight

Mean Range Percentage in Categories
Type of Oversight (S]t_?él\ggrd Min. Max. Minimal Limited Moderate High
Use of Audit Reports 64 0 9.5 10% 12% 54% 24%
p (2.1)
Appropriations or 6.4 o o 0 o
Budget Process (1.6) 2.5 10.0 2% 22% 54% 22%
Standing Committees (;g) 1.0 9.5 6% 40% 34% 20%
Oversight or Audit 6.6 o 0 o
Committee (1.7) 3.0 9.5 0 26% 44% 30%
*Interim or Special 5.8 o o o o
Committee (2.0) 0.5 9.5 4% 37.8% 35.1% 21.6%
koK 1
Committee 61 1.8 9.2 2% 24% 54% 20%
Average (1.5)
*** Average for 6.2 o o o o
Traditional Oversight (1.4) 23 93 2% 14% 56% 18%

* percentages based on the 37 valid cases--fulltime legislatures tend not to have these committees
**includes standing, oversight, and interim committees (when they exist)
***include all three types of committees, plus appropriations process, and use of audit reports

Looking at Table 1, we see that there is only one state that is rated as exercising minimal
oversight when we average all the traditional mechanisms of oversight. It appears that states that
do less oversight through one type of committee (e.g., oversight through substantive committees),
compensate by doing more oversight through some other committee, for instance, an interim
committee or a committee specifically tasked with oversight that supervises the legislative audit
unit. Although states might want to expand their repertoire of traditional oversight activities so
that they move into a higher utilization category, almost all states give traditional forms of
oversight at least limited attention.

To determine the role evidence plays in traditional mechanisms of oversight, we examined
the association between a state legislature’s use of audit reports and its oversight through the
appropriations process and its oversight through standing, oversight, and interim committees. We
find statistically significant (p < 0.01) and moderately strong associations (based on Kendall’s
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tau-b) between use of audit reports and these four forums for oversight. The association with the
appropriations process is 0.44, with standing committees 0.38, with oversight committees 0.36,
and with interim committees 0.31. Combined with the insights we gained in the previous section
about the use of audit reports, it appears that legislatures that have closer relationships with their
audit agencies make greater use of audit reports, which is associated with conducting more
oversight through a variety of committee processes, including the appropriations process.
Finally, given our interest in bipartisan oversight, we compared means for each of these
traditional oversight mechanisms for states with single-party government with states with divided
government (either split control of the legislative chambers or a governor from the party not in
control of both legislative chambers). To classify states as trifectas (under single-party control),
we relied on data from the National Conference of State Legislature, March 1 of 2017, because it
matches most of the times during which the hearings we listened to occurred. This assessment
produces 31 trifectas and 18 divided governments with Nebraska excluded based on its self-

labeling as a “bipartisan” unicameral legislature.

Table 2
*
Type of Oversight Trilt\‘/elgﬁei*(fl(f3 1 D?\//[iedaerll (gzrvt. F Sig.
(n=18)
Use of Audit Reports (g:;) (Z:Z) 7.6 0.001
Appropriations or Budget Process (f:z) (Z:é) 9.6 0.003
Substantive Committees (f:g) (?"2) 33 0.078
Specific Oversight Committee (f:j) (f:s) 0.2 0.417
Interim or Special Committees™** (;:(5)) (;’;‘) 1.8 0.188
Overall Traditional Oversight (i'j) (?:g) 4.5 0.006

*Standard deviations appear in parentheses below the mean.

**0Of the 36 states with interim committees analyzed here, 12 have divided government and 24
are trifectas.
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We used a one-way analysis of variance to investigate the differences between these two
groups of states - those with a trifecta or those with divided government. For three of these six
types of oversight, we can be confident that states with divided government conduct more
oversight than states with a trifecta. The means for oversight conducted in states with divided
government are one to two points higher on our scale than it is for states with a trifecta. These
differences are statistically significant at p < 0.05 in all but three cases: in substantive standing
committees, in interim committees, and in committees specifically tasked with oversight
responsibilities. Divided government increases oversight through the appropriations process by
1.5 points, and it increases use of audit reports by two points. This provides fairly strong evidence
that divided government is an important driver of oversight. With divided government, there is
more oversight exercised through the appropriations process, and legislators are more likely to
use information from audit reports to conduct oversight. We can be confident that these
differences are real because there is a high level of statistical significance. (We can be more than
99% confident that the difference is real). Moreover, there is more oversight conducted through
traditional mechanisms of oversight overall (based on the average for all forms of traditional
oversight) in states with divided government. Even though the difference is only about one-point
on our ten-point scale, it is also a highly statistically significant difference.

The effect of divided government on oversight conducted in various legislative
committees is less clear. Although trifectas average one point lower on our ten-point scale for
oversight conducted in standing committees, the level of statistical significance is not as high.
Therefore, we can only be 90% confident that this difference is real.

The difference in the means for oversight conducted through specific oversight
committees for divided government states versus states with trifectas is less than one-half point on

our ten-point scale. One reason for this similarity is that several states have laws that require
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balanced party representation (bipartisanship) on the oversight committee, and typically this
stipulation applies only to the oversight committee. This means that both political parties have a
voice in oversight in these states, which might restrain tendencies toward partisan oversight.
Bipartisanship on oversight committees is one of the best practices that we enumerate at the end
of our discussion. We return to the issue of bipartisan oversight in the conclusions.

The effect of divided government on oversight through interim committees is not
statistically significant, but the difference in the mean is one point on our 10-point scale. There
are only 36 states (excluding non-partisan Nebraska) that use interim committees. Therefore, we
have fewer cases to analyze, and in a few states, party membership on interim committees is
balanced. We can only be about 90% confident that this difference is real. Although we cannot be
highly confident of this result, the pattern is consistent. It appears that divided government
increases legislative oversight of the executive branch, demonstrating that there may be partisan
undercurrents to the exercise of legislative power through the traditional channels of budgeting,
committee hearings, and use of audit reports.

Administrative Rule Review

Administrative rule review is a subject that elicits strong normative arguments about the
prerogatives of neutral, competent civil servants to promulgate rules versus the value of
legislative oversight to ensure that rules faithfully adhere to the intent of laws (Woods 2015,
Berry 2017). As a result, in many states, the powers legislators possess to influence administrative
rules involve a complex dance negotiated between state agency officials, legislators, and the
governor. In some states, this process includes a role for administrative law judges, individual
citizens who complain about the impact of rules, or even private sector panels. Often
gubernatorial involvement curtails legislative action (Gerber, Maestas, and Dometrius 2005,

Woods 2015).
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The rule review process appears to be more varied than the traditional mechanisms of
oversight. In many states, legislative oversight is limited to recommending changes or delaying
the adoption of rules until the agency “voluntarily” makes changes. Typically, if a legislature does
not take action to reject or oppose a rule, it takes effect. Only three states grant their legislature an
affirmative veto over administrative rules (Connecticut, Nevada, and West Virginia). This means
that the legislature in these states must approve all rules for them to be adopted— a legislative
veto (Berry 2017).° Several states, such as Idaho, adopt rules and then let the legislature veto
them—effectively, a delayed legislative veto. At the opposite end of the continuum are states that
do not provide any role for their legislators. For example, in Nebraska and California, the
executive branch reviews rules, excluding legislative oversight completely, and in New Mexico,
the rule review process is entirely in the hands of the agencies promulgating the rules (Schwartz
2010).

Moreover, states appear to regularly renegotiate the role of the legislature in
administrative rules, often through the courts. Tennessee’s attorney general issued two opinions,
one in 1982 and another 2001, arguing that its legislature’s actions of rejecting rules is an
unconstitutional violation of separation of powers. In the early 1990s in Michigan, Governor John
Engler (Republican) sued to prevent the state legislature from overturning administrative rules. As
a result, the Michigan Supreme Court restricted the ability of Michigan’s legislature to overturn
administrative rules once the rule is promulgated.” Both Republicans and Democrats in the
legislature decried this during interviews we conducted with them for our term limits research

project (interview notes 1998). More recently, Public Act 513 of 2016 grants the Michigan

¢ Although Berry does not include Tennessee among the states with an affirmative veto, it is in our opinion close to
having this power.
7 https://caselaw.findlaw.com/mi-supreme-court/1053939.html, site visited 7-2-18.
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Legislature more options when it objects to an agency rule.® These new options include a way for
the legislature to propose an alternative rule and pass the alternative rule as a bill or to delay
proposed rules. These changes illustrate the turbulence in this area of checks and balances
between the executive and legislative branches of government.

In some states (e.g., Oklahoma, Indiana, Maine, and Michigan), legislators have delegated
some or all of their rule review powers to private sector panels. °In Michigan, this means that any
administrative rule proposed by the Department of Environmental Quality (and only that
department) will be reviewed by a panel consisting of 6 industry and 6 non-industry members.
Each of the six industry members represents one of the six following industries: solid waste
management, manufacturing, small business, public utilities, gas and oil, and agriculture. The six
non-industry members include one individual each representing environmental groups, local
government, land conservancy, a public health professional, and the general public (2
representatives). No more than six members of the panel may be affiliated with one political
party. There is no restriction on conflicts of interest on this panel. Therefore, a pipeline company
could sit on the panel to oversee rules about pipeline safety.!” Michigan’s newly elected governor
recently issued an executive order eliminating this review panel, which elicited oversight hearings
in the state legislature and ultimately, a rejection of her executive order. This further illustrates the
unsettled nature of the power of administrative rule review between the legislative and executive
branches.

We found that, not only do the procedures for administrative rule review diverge widely,

some states have adopted extremely complicated rule review procedures. There tend to be

8 http://www legislature.mi.gov/documents/2015-2016/publicact/pdf/2016-PA-0513.pdf, Site visited 2/16/2018.

% http://www.crainsdetroit.com/article/20160301/NEWS/160309985/casperson-bill-to-create-environmental-rules-
committee-has-united, Site visited 2/16/2018.

10 http://michiganradio.org/post/bills-create-mdeq-oversight-panels-their-way-snyders-desk, site accessed 6/22/18.
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multiple “if, then” conditions and loops from agencies back to other actors. Moreover, Schwartz
(2010) finds that many state legislatures rarely, if ever, use the powers they have, partly, he
argues, because the process is so complex.

To measure legislative oversight of administrative rules, we examined and rated the extent
to which the legislature reviews newly promulgated rules and the extent to which the legislature
reviews existing rules. Each variable was rated on a Likert scale of 0, not at all, to 10, a very great
extent. We also averaged these two forms of rule review to create an average rule review score.
As we see in Table 3, legislatures are often more actively involved in reviewing new rules, but in
some states, especially states with sunset provisions that require periodic review of administrative
rules, the legislature is more actively involved in “sunsetting” existing rules. The mean for the
legislative review of newly promulgated rules is 4.7—slightly below the mid-point on our 10-
point scale. The mean for the review of existing rules is even lower—3.4. As we see clearly from
Table 3, state legislatures rely less on administrative rule review to oversee the work of the
executive branch than they do on traditional mechanisms of oversight. About one quarter of the
states fall into the minimal categories with respect to reviewing new rules, and slightly more than

half of the states fall into that area for the review of existing rules.

Table 3
Distribution of Measures of Administrative Rules Review
Mean Range Percentage in Categories
Type of Oversight (Sf%l& rd Min. Max.  Minimal Limited  Moderate High
New Rule Review (;'g) 0 9.5 28% 24% 34% 14%
Existing Rules 34 o o o o
Review 2.4) 0 9 52% 24% 20% 4%
Overall Rule 4.1 o o o o
Review 2.4) 0 9 34% 28% 30% 8%
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The visual images of the data on rule review clarify how many states do little or minimal
administrative rule review. Therefore, we provide histograms in Figures 6, 7, and 8 (below) that
illustrate these bi-modal distributions. Tharp (2001) found that 35 states provide some form of
rule review by legislative committees, which means that many states have no rule review or
minimal review. This is easily seen in Figure 6. This pattern is even more pronounced when we
turn to review of existing rules. Figure 7 shows that, with respect to the review of existing rules,
many states are at the lower end of our scale.

Our overall assessment of each state’s administrative rule review is an average of their
review of newly promulgated rules and their review of existing rules. This average suggests that
states that are stronger in reviewing new rules are often weaker in reviewing existing rules and
vice versa. The overall mean is 4.1, just a little lower than the mean for reviewing new rules, but

the standard deviation is also smaller—2.4 compared to 2.8 for the review of new rules only.
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Interestingly, the extent to which administrative rule review is used for oversight is not
statistically significantly different for states with one-party government and states with some
form of divided government. The mean for the 31 states with a trifecta for the average measure
of administrative rule review is 3.8 compared to a mean of 4.2 for the 18 other states (excluding
Nebraska). We speculate that this could reflect the complexity of the process and the wide

variation in legislative powers. These factors appear to overwhelm the trifecta effect we found
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for oversight through traditional mechanisms like budgeting, audit reports, and, to a lesser extent,
some types of committee hearings.

We find that there is no statistically significant effect of legislative professionalism on
state legislatures’ use of administrative rule review to oversee the executive branch. This is
further evidence that the level of professionalism of a state’s legislature does not explain how
vigorously it oversees the executive branch.

One of the perplexing features of administrative rule review is that it appears to be a
“Goldilocks problem;” too much power in the hands of legislators creates problems, but so does
a lack of power to review rules. State legislatures with too little power have no input into the rule
review process, leaving unelected appointees as well as civil servants in a position to alter
legislation through the rule writing process. Examples of these states are New Mexico, Rhode
Island, and Mississippi.

On the other hand, states that require that the legislature affirmatively approve rules
before they take effect may have too much power, in our judgment. Connecticut, Nevada, and
West Virginia fall into this category. For example, Schwartz (2010) reports that West Virginia
legislators, under pressure from regulated interest groups, refused to approve a rule that protected
public health (clean water standards), leading to the demise of the rule. They replaced it by
adopting a rule written by the regulated special interests, the coal industry.

We suggest that there might be a balance between too much and too little rule review
power that is more likely to produce some negotiation and revision of rules without making them
vulnerable to being rewritten by special interests. Therefore, we are inclined to think that
moderate rule review power might be the level for this form of oversight that is “just right,” an

emphasis on the balance part of checks and balances. As we noted earlier, even states that we
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consider to be among the best performers of oversight, such as Minnesota, have used
administrative rule review to block rules meant to protect public health (lower levels of nitrites in
water) in a partisan battle with the governor. We did not assess this normative position on rule
review in our numerical ratings of the states, but we consider it an important problem that needs
to be considered.

Advice and Consent for Gubernatorial Actions

States vary widely in the prerogatives they grant to the legislature to oversee the direct
actions of the governor, such as appointments and executive orders. For example, many states
provide the option for the upper legislative chamber to confirm or reject gubernatorial
appointees, but in many states, very few, if any, appointees are rejected. In some states, an
affirmative vote is required for confirmation, while in others, an appointee is automatically
confirmed if the legislature takes no action within a set time period. In some states, both
legislative chambers participate in the confirmation process. In addition, many legislatures do not
use their prerogatives in this area with any frequency.

Many governors are able to issue executive orders without any oversight from the
legislative branch. In some states, this means that, de facto, the governor can make policy
without involving the legislature. In Ohio, for instance, substantive policy decisions are made
using executive orders, and the legislature has no input other than passing a law to overturn the
order. Among the 19 executive orders issued by Ohio’s Governor Kasich in 2012, two illustrate
the policymaking aspect of executive orders: “Expenditure of TANF Funds for Certain Initiatives
of the Governor’s Office of Faith-Based and Community Initiatives” and prohibiting “Drilling

for Oil and Gas From and Under the Bed of Lake Erie.”!'! These are clearly issues that might

T http://governor.ohio.gov/Media-Room/Executive-Orders#9124-2012, accessed 8/14/18.
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generate some intense debate in the legislature, but by using executive orders, the governor
sidestepped legislative involvement for the duration of his administration. Even though the
state’s Republican legislature might agree with his positions on these issues, by using executive
orders, legislators are not forced to take tough votes on issues that might antagonize some or
many of their constituents or energize major interest groups. Only ten states require legislative
approval of gubernatorial executive orders, although three others subject these orders to
compliance with their state’s administrative procedures act, and several states restrict these
orders to certain subjects or events (Council of State Governments 2014 Table 4.5). For example,
some states permit governors to issue emergency orders without review. This is clearly valuable
when a crisis is imminent, and the governor issues an executive order for something like a
mandatory hurricane evacuation. The same state may, however, require legislative approval for
other types of executive orders, such as those reorganizing state government.

One of the major differences among states is that governors possess different prerogatives
to issue executive orders. In some states, the governor lacks the power to reorganize government
through an executive order. In some states, the governor can issue executive orders in some types
of disasters or emergencies, though not others. For example, in Missouri, the governor cannot
issue executive orders about energy or conservation emergencies. In some states, governors can
respond to federal programs and requirements through executive orders; in others they cannot.
So, not only does the power of state legislatures vary in this area, but governors’ executive order
prerogatives can be expansive or limited.

We investigated two categories of power legislatures in each state could use to restrain
gubernatorial actions: advice and consent with respect to appointments and advice and consent

with respect to executive orders, including orders to reorganize government. Each variable was
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rated on a Likert scale of 0, none, to 10, extensive. In creating the variable for advice and consent
on executive orders, we examined orders to reorganize government separately from other
executive orders. We averaged the two measures, reorganization orders and all other types of
orders, to produce a measure of advice and consent with respect to executive orders. Then we
created an overall index for legislative oversight through advice and consent by averaging the

two variables, advice and consent on appointments and advice and consent on executive orders.

Distribution of Measures of Ad\zlgce:l]c: 1:;(‘1 Consent on Gubernatorial Acts
Mean Range Percentage in Categories

Type of Oversight (Sfjlgéé}fd Min. Max. Minimal Limited Moderate  High
S;L?Sfﬁf;f;‘;‘i (;‘;;) 0 9 30% 38% 24% 8%
Reorgmpation o3 08 4w e 2% 2%
o a9 0T A 6% ek o
Averageoli(llle]rEsxecutive (%:2) 0 53 520 149 4 0%
%V:;Zfﬁt%iff;;ﬁd 0o 05 66  36% 2%  12% 0%

As we see in Table 4, these data are not normally distributed; they are skewed toward the
lower end of the scale. The mean for the average advice and consent is low (3.3) compared to
other categories of oversight, just a little over half of the score for traditional mechanisms of
oversight (audits and committees). The mean for advice and consent on gubernatorial
confirmations is higher (4.1), but we rated 30% of the states as exercising minimal oversight
over gubernatorial appointments and 38% as exercising limited oversight. So, 2/3rds of the states
appear to give their governors free rein in choosing department heads and other appointees. This
is primarily a result of the limited use of this power. Most state legislatures can reject
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gubernatorial appointees, but many do this very, very rarely. Given the number of media
accounts of scandals and corruption among agency heads appointed by governors that we read
while gathering data about the states, we suspect that closer scrutiny of these appointees would
be in the public interest.

The four legislatures that made Aigh use their power to reject gubernatorial appointments
are Missouri, North Carolina, Florida, and Maryland. The scrutiny of a Democratic legislature
led Republican Gov. Hogan in Maryland to rely on recess appointments in an effort to
circumvent the legislature. We found several other governors who relied on recess appointments
when they were unable to fill positions with their desired appointee. Sometimes, as in Maryland,
this led to a protracted battle between the legislature and the governor. But divided government
is not the only factor associated with higher scrutiny of gubernatorial appointments; the
institutional powers of the legislature and the governor also contribute. Some states, such as
Indiana and Georgia, do not grant the legislature the power to confirm or reject gubernatorial
appointments to lead state agencies. In Massachusetts and New Hampshire, a separate Executive
Council (elected by voters) conducts the advice and consent functions that in most states are
performed by the legislature. In a few states (e.g., South Dakota and Alabama), the governor
makes very few executive branch appointments. Therefore, the power of the executive and
legislative branches with respect to executive branch appointments both vary, and this affects the
oversight exercised.

The mean for executive orders reorganizing state government is 3.5—Ilimited oversight.
In many states, government reorganization is something that is the prerogative of the governor,
but in other states, the legislature passes bills to reorganize state government. Here again, the

power of the governor and the prerogatives of the legislature to participate in the reorganization
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of government vary widely. The more interesting approaches to government reorganization
involve joint task forces that facilitate legislative and executive branch collaboration on
reorganization. The Little Hoover Commission in California is one example of this approach.
This sort of arrangement resulted in a rating of 4.5 (some oversight) for California’s legislature
with respect to government reorganization. This is another area in which we would argue that
there could be too much as well as too little oversight across the states. The middle ground
appears to be more likely to balance the power of the two branches of government.

The mean for other types of executive orders is 1.4. Thirty percent of states were given a
rating of 1 or lower on our ten-point scale. This means that many states do not have any power to
oversee gubernatorial executive orders. This makes sense because many states already restrict
the governor’s executive order authority to disasters and crises that require immediate action to
protect citizens from imminent danger. For example, governors in western states often issue
executive orders during forest fires to direct state resources in the emergency. Deliberating about
such an order could cost lives. On the other hand, state legislatures can and do object when
governors issue orders that contradict legislation, as we observed in February 2019 in Michigan.
As we described earlier, Michigan’s governor issued an executive order to reorganize
government that eliminated a controversial panel of industry and environmental groups created
the preceding June that transferred rule review from the Department of Environmental Quality to
said panel. The order triggered an outcry in the legislature, which overturned the order (Greene

2019).!2 This was the first time in 42 years that Michigan legislators had rejected a gubernatorial

12 https://www.crainsdetroit.com/voices-jay-greene/ former-state-environmental-director-surprises-support-whitmer-
deq-fight, accessed 2/10/19
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order (Egan 2019).!® Ultimately, after negotiations with legislative leaders, the governor reissued
a partial version of the order that left the outside rule review panel intact.

Finally, we consider the combination of advice and consent powers across the states—the
average of confirmation and executive order and reorganization powers. More than one-third of
the distribution for this variable falls into the minimal category, and another 52% of the
distribution falls into the limited oversight category. The highest score for any state with respect
to oversight through advice and consent is Florida, with a rating of 7.5 on a 10-point scale.
Washington State, New York, and Illinois all received a score of 7.0. No state received a high
rating for its use of advice and consent powers. In future analysis, we intend to examine the
relationship between use of the confirmation process and the level of scandal and corruption in
state politics. The high scores for Washington State, Illinois, New York, and Florida suggest that
a state’s experience with special interest activity and political scandals could play a role in the
extent to which legislators scrutinize gubernatorial actions.

Given that so many states simply lack the authority to exercise oversight through advice
and consent, it is more interesting to explore why so few states reject gubernatorial
appointments, even when they might have the power to do so. We find that here again, states

with a trifecta exercise much less oversight through confirmation of appointees.

13 https://www.freep.com/story/news/local/michigan/2019/02/20/whitmer-new-environmental-executive-
order/2913254002/, accessed 2/23/19
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Table 5

Mean* for Mean* for
Type of )versight Trifectas Divided Govt. F Sig.
(n=31) (n=18)

il ADDoi ments ’ 4.9
Gubernatorial Appoint 2.3) 2.2) 3.9 0.05
State Government Reorganlzatlon 2.3) (;:2) 0.6 0.42

. 1.1 2.0

All Other E rdare

Other Executive O (1.5) 2.3) 2.9 0.10
Average Advice and consent Oversight (1.5) (?:2) 53 0.03

The mean for the extent to which the legislature uses its confirmation power in trifecta
states is 3.5 compared to a mean of 4.9 in states with divided government. This difference is
statistically significant at p=0.05. So once again, having divided government appears to
encourage state legislatures to exercise another form of legislative oversight. But we note that
neither category of states perform much advice and consent oversight. Trifecta states just do
even less oversight in this arena.

On the other hand, trifecta states do not differ from divided government states with
respect to oversight of government reorganization. But this is likely to reflect the fact that there
are so many different configurations of power between legislative and executive branches of
government with respect to government reorganization. The limited amount of oversight with
respect to other executive orders is not quite statistically significant, but in the direction we
would expect—more oversight of executive orders with divided government.

Overall, we find that under both one-party government and divided government, state
legislatures exercise very little advice and consent over gubernatorial actions. But there is a
statistically significant tendency for state legislatures to increase their oversight of gubernatorial

appointments under divided government. Additionally, the average for all forms of advice and
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consent shows a difference between trifectas and divided government. But it is a difference
between limited levels of oversight under divided government (mean 3.9) compared to an almost
minimal level in states with a trifecta (mean 2.9—the cut off for minimal oversight is 2.5).

We also note that states with more professional legislatures do not tend to conduct more
oversight through the confirmation of gubernatorial appointments or through any of the other
forms of advice and consent that we examined. The states vary widely in the power they possess
to scrutinize gubernatorial appointees. More professional legislatures often possess more power,
as well as resources, to conduct hearings on nominees, but this does not appear to overcome
other disincentives to engage in advice and consent.

Oversight of State Contracts

In recent decades, states have substantially increased the number and kinds of services
that they provide through contracts with private—for profit and non-profit—entities. For
example, in Louisiana under Governor Jindal, the number of state contracts rose to 14,125 in
July of 2016 (Crisp 2018). This complicates the task of overseeing effective delivery of public
goods and services by state agencies.

We found several states in which legislators and other government officials expressed
concern about the limited checks and balances over these contracts. In New Mexico, the
Legislative Finance Committee found that only a small fraction of the billions spent through state
contracts was being monitored by the executive branch agencies responsible for this. The
California State Auditor recently published a report complaining about lax oversight of no-bid
contracts by state agencies. California’s state agencies oversee their own contracts, but

apparently they do not do so vigorously.'* The advice in that report was for the legislature to

4 http://www.govtech.com/policy/Following-Audit-California-State-Agencies-Update-Policies-Around-
Noncompetitive-Bidding.html, accessed 6/28/18.
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become involved in contract oversight. Similarly in South Carolina, during a hearing'’ triggered
by the death of two juveniles in the custody of the South Carolina Department of Juvenile Justice
but housed in a facility run by a contractor, one legislator commented about the need for the
oversight subcommittee to find a way to examine the performance of the private contractor,
AIMKids.'® Maryland’s legislature tried to get a handle on oversight of contracts by auditing the
state’s procurement process. Although the Maryland Legislature still has to rely on legislative
audits to insert itself into contract monitoring, the state did adopt a series of procurement
reforms. An informed observer in the state claimed that interest in oversight through contract
monitoring is increasing as newer legislators with significant public finance and procurement
oversight experience, gained on Capitol Hill, migrate to state government (interview notes,
2018). In general, we focused on this approach to oversight, not because we expected to find
major efforts, but rather because it does or should represent a frontier for legislative oversight,
given the expansion of contracting by the executive branch in the states.

We investigated two aspects of contract monitoring. First, does the state legislature have
tools available to do this? For example, in Tennessee, the Joint Fiscal Review Committee
comments on and reviews all contracts that exceed $250,000 and extend beyond a year. Also,
Idaho recently passed legislation that requires agencies to report contract information to the
legislature on the first day of each legislative session.

Despite these efforts in some states, the means for having the tools to monitor state
contracts is low—2.9 (s.d. 2.1)—just barely in the /imited category. Six states’ legislatures

(Pennsylvania, New Hampshire, West Virginia, Oklahoma, Oregon, and Nebraska) do not appear

15 https://www.scstatehouse.gov/video/archives.php,, meeting on January 31% of the House Oversight Subcommittee,
accessed 7/15/18.

16 https://www.cbsnews.com/news/south-carolina-juvenile-justice-ami-kids-wilderness-camp-death-violence/,
accessed 8/24/18.
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to have any tools to do this at all. More than half (54%) fall into the lowest category—minimal
tools that they could use to monitor state contracts. Another 32% of the states have limited tools
to monitor state contracts, while 14% have moderate tools to undertake this task. No state
received a high rating.

Second, does the state use available tools to monitor contracts? Even more states (60%)
fall into the lowest category—minimal contract monitoring. This is hardly surprising given that
almost as many states have minimal tools for the job. Fourteen states (28%) conduct limited
contract monitoring. Only six states (12%) conduct moderate contract monitoring, and once
again, no state received high marks. The mean value for using these tools is almost the same as
the mean for having the tools—2.6 (s.d. 2.0)—again, just barely reaching the /imited category.

The ratings we gave the states for having tools and using tools are highly correlated
(Kendall’s tau-b = 0.8, p < 0.01). In other words, states that have tools allowing them to do this
typically appear to use those tools, but the tools available tend to be limited or minimal.
Therefore, it is hard to perform the oversight function without adequate powers and prerogatives
to monitor these contracts.

The pattern we found is that a state legislature might discover a problem with the
performance of a contractor as part of a state agency performance audit. Then chair and
committee members might probe more deeply into the bid process and the details of any state
agency efforts to ensure that the contractor is performing well. We found a handful of states that
use performance audits in this way. Texas, Hawaii, and Nevada are among these states.

We found no difference between states with divided government or one-party
government for either availability of the tools to oversee state contracts or the use of those

tools. Additionally,
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we found no association between whether a state’s legislature is more professional and either the
availability of tools needed for monitoring state contracts or the use of those tools.

Some of the most alarming excesses in state government that we encountered during this
research involved contracts with private entities that eventually resulted in scandalous situations
that led to performance audits, committee hearings, and occasionally, action on the part of
legislatures, even in states that do not normally have mechanisms that support legislative
oversight of contracts. These scandals included private prisons (with dead inmates), prison food
service (with maggots in the meat), juvenile detention facilities (with dead teenagers), and
private supervision of foster care systems (in which children died while in foster homes). It is
therefore alarming that most state legislatures lack the tools to oversee contracts with private
(both for-profit and non-profit) entities. Some of these contractors perform work or services that
have in the past been provided by government agencies. Sometimes these contracts outsource
state services and responsibilities to other levels of government—counties for example. After
reading about several problems with contract performance rather than the financial accounting,
we are convinced that state legislatures desperately need added capacity for contract oversight to
determine whether these services are being delivered effectively and appropriately.

Overall Assessment of the Quality of State Legislative Oversight

In addition to rating individual forms of legislative oversight, we also gave each state an
overall score for all of their legislative oversight. This overall judgment provides a gestalt
assessment rather than an average of the categories in our survey. We tried to incorporate factors
like the manipulation of oversight by special interests, the overall climate of accountability and
transparency, as well as some of the different activities that some states use, but many do not.

For example, some states have sunrise processes in which the legislature can block the creation
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of new boards and commissions; other states have various forms of sunset processes that require
legislators to terminate or continue professional licensing regulations (for example) or to
eliminate boards or commissions. In a handful of states, the legislature determines every few
years whether various state agencies should be eliminated or continued.

We rated the states on two overall measures. The first considers the institutional tools and
prerogatives a state’s legislature has. This includes the state’s constitutional and statutory
prerogatives for oversight as well as the funding and staffing of its audit agency and other
support resources. The second assesses the extent to which the state’s legislature uses these tools.
Both these final judgments range from 0 to 10 on the same Likert scale used for the other
questions in our assessment. These scores are slightly skewed toward the upper end of our scale
with a range of 3.5 to 9 and a mean of 6.7 (s.d. 1.4). The fact that the mean for this assessment is
higher than the mean of the specific forms of oversight suggests to us that states that lack
capacity in one form of oversight tend to compensate by having more of another kind of
oversight. So in the end, most states have a substantial capacity to conduct oversight. It’s just
that these specific powers are not evenly distributed. Due to this counterbalancing tendency for
states to be strong on some oversight dimensions while weak on others, we did not give any state
an overall assessment of minimal with respect to their institutional capacity (tools available) for
oversight. We rated nine states as having limited, 29 states as having moderate, and 12 states as
having high institutional capacity for oversight. In other words, not quite one-quarter (24%
exactly) of the states receive high marks for their institutional capacity on all the forms of
oversight: traditional, rule review, and advice and consent. We excluded contract monitoring
form this assessment because we consider it to be an area in which nearly all states need to

improve.
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It is more difficult for us to assess the use legislators make of the oversight tools they
possess. This was especially true for states in which practitioners did not respond to our phone
calls. Our efforts to listen to a few committee hearings or to find information about how many
administrative rules were altered after legislative review could easily miss some of the action
with any particular state. Some states simply do not make much information available about
what they do. Here again, the scores are skewed toward the upper end of our scale with a mean
of 6.4 (s.d. 1.6) for use of oversight capacity. The range extends from 2.5 to a perfect 10. We
rated one state as making minimal use, 12 states as making limited use, and 27 states as moderate
users of their state’s available oversight tools. Only 10 states were judged to be high users of
their oversight tools.

In some cases, states have fairly limited tools, but make extensive use of their limited
capacity. In other states, there is ample power to conduct oversight, but we were unable to find
evidence that legislators made much, if any, use of some of these tools. All in all, we found that
legislators who have more capacity for oversight tend to use their capacity. The institutional
capacity for oversight and the use of that capacity are correlated—and the association is strong
and highly statistically significant (Kendall’s tau-b of 0.59, p < 0.0001).

To illustrate the discrepancies between having institutional capacity for oversight and
using it, we ranked states using our ratings for “tools” and “use of tools.” These rankings are
provided in Appendix B. Some specific examples are illustrative. We rated Wyoming as having
among the lowest institutional capacity for oversight (fourth from the bottom among the 50
states). Yet we judged it to rank near the middle of the states in terms of its use of its limited
capacity (rank 21°% from the bottom). Similarly, Indiana is ranked 9" lowest in terms of

institutional capacity, but it is near the middle of the states in terms of its use of these limited
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resources (ranked 22" from the bottom). Mississippi and New Hampshire also exhibit this
pattern of “overachieving” in the conduct of oversight.

We find the opposite pattern in several other states—there is ample institutional capacity
for oversight, but the state legislature does not appear to use it (at least we could not find
evidence of use). For example, Georgia is ranked 19" in terms of capacity (only 18 states have
more capacity), but it is 48" --third from the bottom--in our judgment of its use of oversight
capacity. Florida and Tennessee are similarly underutilizing the tools that they have for
oversight. Both are ranked in roughly the top third of states with respect to the tools they have
for oversight, but both were rated in roughly the bottom quarter of the states with respect to their
use of these tools.

We did find that legislative professionalism is associated with having more institutional
capacity for oversight. Although the association is small (Kendall’s tau-b = 0.22), this effect is
statistically significant at p < 0.03. This makes sense logically because professional legislatures
by definition have more staff, more time (longer sessions), and more resources, this is to say,
more institutional capacity to perform any legislative tasks, including oversight. Yet capacity and
characteristics of a professional legislature have only a small association. The institutional
capacity for oversight rests on constitutional and statutory prerogatives, such as input into
government reorganization, confirmation of gubernatorial appointees, an opportunity for input on
administrative rules, or the partisan composition of specific committees. These other institutional
resources explain the small size of the association between legislative professionalism and
institutional capacity for oversight.

What is more interesting is that there is no statistically significant association between

legislative professionalism and legislators’ use of their institutional capacity for oversight. So,
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legislative professionalism explains very little about legislators’ oversight actions, although it is
slightly associated with having the power and prerogative available if legislators chose to use
them.

As we found repeatedly throughout our investigation, if a state has divided government, it
tends to conduct more legislative oversight of the executive branch. We see in Table 6 that this
difference is more pronounced for the use of oversight capacity than it is for the state’s
institutional capacity. This reinforces the impression that context (such as party control of state
government) is a stronger predictor of legislators’ behaviors with respect to oversight than is the
capacity for oversight. In most states, the constitutional and statutory prerogatives that legislators

use to oversee the executive branch are likely to be more enduring than party control of

government.
Table 5
Mean* for
. Mean* for . .
Type of Oversight Trifectas (n=31) D1V1((Iile:dl EE})ovt. F Sig.
Institutional Capacity for Oversight 6.4 T 4.1 0.05
(1.3) (1.3)
Use of Oversight Capacity 6.0 "t 7.0 0.01
1.4) (1.6)

*standard deviation in parenthesis below the mean
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V. Discussion

Because professional legislatures resemble the U.S. Congress in many respects, we
assumed that they would do more oversight. They are in session year-round, their elected
officials are among the most highly paid state legislators in the nation, they have ample partisan
and bipartisan staff, and legislators are considered full-time public servants. Citizen legislatures,
on the other hand, are constitutionally limited to a small number of session days—some meet for
only a few months every other year. Most members have other full-time job duties and sources
of income. Moreover, the ten states we selected for more intensive case studies are ranked at
least 30™ (Nevada) or higher by Squire (2017) in terms of their legislative professionalism,
hinting that professionalism and high-quality oversight might be correlated.

Nevertheless, we found only four statistically significant correlations between all our
assessments of the extent of a state’s legislative oversight and its level of professionalism:
oversight through the appropriations process, oversight in standing committees, advice and
consent on gubernatorial appointments, and institutional capacity for oversight. Although all four
of these associations were weak, 0.19, 0.18, 0.24, and 0.22 respectively, they are statistically
significant at p < 0.05 using a one-tailed test of significance. Although other scholars find that
professional legislatures are less likely to conduct oversight (Woods and Baranowski 2006), we
do not find those negative associations. We just find that professionalism does not have much
influence at all on legislative oversight of the executive. There is no effect on the use of audit
reports, on oversight through interim committees or special committees, or through specific audit
or oversight committees. There is no effect on review of new administrative rules or of existing
administrative rules, no effect on government reorganization, no effect on legislative action on

gubernatorial executive orders, no effect on contract monitoring, and no effect on legislators’ use
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of their institutional capacity to conduct oversight. Overwhelmingly, professionalism does not
explain much about legislative oversight.

The resources to support analytic bureaucracies (i.e., funding and staffing) is another
factor we assumed would affect state legislative oversight based on the importance of
information to this process. Chamber staff resources vary widely as does funding for analytic
bureaucracies. These differences have been shown to profoundly impact the monitoring capacity
of state legislators (Boehmke and Shipan 2015). We attempted to find associations between our
assessment of state oversight activities and the funds for the state’s audit agency reported by
each state to the National Association of State Auditors, Comptrollers, and Treasurers (NASACT
2015). We also explored associations between the size of the staff reported to this same source
and any form of state legislative oversight. We found no relationship between any of our
measures of oversight and the amount of money provided to analytic bureaucracies or the
number of staff positions. State budgets vary widely, so we divided the amount spent on the
state’s analytic bureaucracy by the size of the state’s budget to create a ratio to see if that would
reveal a relationship, though it did not. We also divided the data by whether the analytic
bureaucracy audits local governments (a major task that increases the budget and staff needed).
Considered separately (states that do and do not audit local governments), we still find no
relationships between staff size of the analytic bureaucracy or the funds provided to these
bureaucracies for oversight and their other activities.

We are especially interested in understanding how monitoring occurs when legislative
actors are much less powerful than executive branch actors. Therefore, we describe each state’s
political context briefly at the beginning of each summary. In some states, the governor is

especially strong (Ferguson 2015) and the legislature is judged to be part-time (Squire 2017) or
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vice versa, or the two might both be strong or both weak. This means that we can consider
whether different state political contexts are associated with different approaches to checks and
balances between the legislative and executive branches. We find no association between the
institutional power of the governor and any of our measures of state legislative oversight.
However, when we subtract legislative professionalism from gubernatorial power, we find that a
legislature that is substantially stronger than the governor tends to make more use of its advice
and consent powers to oversee gubernatorial appointments. Although the size of this association
is weak (Kendall’s tau-b = 0.19), it is statistically significant at p < 0.05 using a one-tailed test.
The one thing that we found that most consistently increases the extent of legislative
oversight conducted is divided government. Party competition appears to drive legislators to
oversee the executive branch. On the other hand, single party control undermines oversight. This
is somewhat troubling given that we defined bipartisan oversight as one ingredient of high-
quality oversight. The area in which we found the least effect of divided government was
oversight conducted through administrative rule review. The rule review processes in the states
are exceptionally complicated. Furthermore, the rule review process changes fairly often,
sometimes through court challenges. We return to the issue of partisanship in oversight below.
In our search for high quality oversight, we also looked for evidence-based oversight. We
find that many states have resources that facilitate the use of evidence in their oversight
processes. We find that when audit agencies work closely with the legislature, the legislators are
more likely to use audit reports in their efforts to oversee the work of the executive branch. So
we conclude that the reforms of the 1960s and 70s appear to have improved the use of evidence
in conducting oversight. But many states still make limited use of the audit reports provided by

their analytic bureaucracies. We think there are ways to improve this by motivating or mandating
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the legislative committees to hold hearings on audit reports. In some states, such as Washington,
voters have taken matters into their own hands by passing ballot initiatives to require that
legislators hold hearings on audit reports. More states might consider doing this. Colorado
passed the SMART Act, which we described earlier, that requires that all audit reports receive a
legislative hearing. More state legislatures could pass laws like this. Regardless of the
mechanism, we recommend that states hold more hearings on audit reports and increase their
reporting about what they do with audit findings to the press and to the public.

Although we find that a lot of states at least occasionally use audit reports and other
information to hold the executive branch accountable, we do not find much evidence that most
states do this in a bipartisan way. As we noted above and demonstrated throughout this
discussion, a lot of oversight appears to be motivated by partisan competition. Conversely, in
states with a trifecta, oversight is diminished. In either situation, solution-driven, evidence-based
oversight performed to protect the public interest may receive too little attention.

Therefore, we argue that ongoing reform efforts are needed to encourage bipartisanship.
A small handful of states (11 that we were able to identify—see list in Appendix A) have
adopted institutional rules that require bipartisan participation in various facets of oversight. For
example, Connecticut has two auditors—one from each major political party—selected by the
legislature. Montana requires balanced party membership on all its interim committees, and these
are the loci of most of the traditional oversight conducted in the state. Illinois balances party
membership on its audit committee and its administrative rule review committee, while Indiana
balances partisan membership on its budget committee.

These various approaches to ensuring a role for both political parties enhances the

likelihood that legislative chambers’ minority party members have a voice in oversight. Given

61



that we find that oversight is less likely to occur when a state is controlled by one political party,
providing a role for the minority political party in states with a trifecta could increase oversight.
If the state is a trifecta, having a role for the minority party on the oversight committees has the
potential to raise issues of executive branch misfeasance and malfeasance before scandals erupt
or before the public or specific populations within the state are harmed. Moreover, if the
chamber’s minority party is also the governor’s party (divided government), the presence of
equal party membership on oversight committees has the potential to channel at least some of the
chamber’s oversight energy away from political posturing in which citizens can easily become
pawns. In other words, partisan balance offers an opportunity to improve the quality of oversight
both in states with trifectas and those with divided government.

Administrative rule review tilts the balance of power toward the executive branch in
some states and toward the legislature in others. Legislatures in a few states have even abdicated
their responsibility in favor of private interests, which is a source of concern to us. The major
reform that we recommend for administrative rule review is to include the costs of not adopting
a rule rather than simply addressing the cost of having a rule. In other words, some rules are
beneficial to the citizens of the state — for example, rules about clean drinking water. The cost of
not having the rule (or conversely, its benefits) are borne by the citizens whose health may be
compromised by drinking water with high levels of pollutants. Almost all states have
requirements to consider the costs of administrative rules during the rule review process. Almost
none have requirements to consider the benefits of a rule. The benefits of rules that are blocked
or rejected by either the legislature or the executive branch should be publicly accessible and

available to the media.
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Conclusions

Overall, we conclude that some combination of the core dimensions of oversight—
careful inquiry by appropriations and standing committees backed by performance audits by
analytic bureaucracies, rule review, and advice and consent—are being performed in many
states. Within these overall patterns, there is great variation. We find that different legislatures
use different tools to a greater and lesser extent. States that use one form of oversight extensively
may not excel in the use of the other forms of oversight. About one quarter of the states do all or
most of these functions and they do them well, probably producing more honest, effective, and
efficient governance. Yet, some states do not exercise oversight well at all.

In general, we find that many states emphasize oversight through the appropriations
process and through committee hearings—what we call traditional oversight. On the other hand,
we find that states are less consistently performing oversight through the rule review and advice
and consent processes. Moreover, we have some reservations normatively about the uses for
which these two forms of oversight are employed—partisan battles compromising citizens’
welfare or a forum where interest groups game the system. As to the frontier area of monitoring
state contracting, this is really reaching too far for most state legislatures right now, no matter
how desperately it is needed. Because of the huge shift toward privatization, this is a source of
risk for all manners of governmental failures. Both auditors general and legislative committees
should be seeking ways control these risks.

We do see great opportunities for bipartisan, evidence-based, solution driven oversight
embodied in a number of best practices across the states. These practices and the institutional
structures that enable them are listed in Appendix A—Best Practices. Many of these are basic

good government efforts that legislatures and groups interested in improving government
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performance can disseminate. If not the legislatures, then voters, as in the state of Washington,
could pass ballot initiatives mandating a bipartisan oversight committee that would hold audit

report hearings and publish reports about their oversight efforts.
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Appendix A - Best Practices

Although the states we chose for intensive case studies demonstrate many of what we
consider to be the best practices of oversight—those that are likely to produce bipartisan,
solution-driven, evidence-based oversight—some of the states with less extensive oversight
overall have strength in specific areas. Therefore, we include several of these states among those
exhibiting best practices. The list of states following each best practice is intended to be
illustrative of the range of different types of states (i.e., region, size, professional legislature),
rather than an exhaustive list of all states that have adopted a practice. The practices:

e Some states create oversight committees with a balance of party membership, giving the
minority party members a voice in bringing evidence to the table. States that have a
version of this or similar practices include:

o Colorado

Connecticut — two auditors: one from each political party

Idaho

[llinois — audit committee and administrative rules committee

Indiana - Budget Committee and subcommittee of the Legislative Council

monitoring the State Board of Accounts and Administrative Rule Review

Committee

Maine

Minnesota

Montana — audit committee and all interim committees

Nevada

South Carolina

Washington

e Some states require legislators to hold committee hearings on auditor’s reports and
recommendations. Washington’s legislature is even required to review auditor’s reports
as part of its appropriation process.

o Colorado
o Washington

e Some states publish reports describing whether legislators took action to introduce or
pass bills that auditors say are needed to correct problems with programs. Generally,
audit agencies publish these reports, but sometimes committees do this, too.

o California

Nevada

Hawaii

North Carolina

South Carolina — the oversight committee publishes this

o O O O

O O O O O O

O O O O
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Joint oversight committees across chambers may increase efficiency. Otherwise, auditors
and others must present the same material separately to each chamber. If the two
chambers are controlled by different political parties, this also encourages bipartisan
oversight.

o Connecticut
Florida
Maine
Minnesota
Pennsylvania
Washington

o Wisconsin
Compliance with recommendations from oversight or audits is achieved by withholding
or threatening to withhold a portion of an agency’s appropriation or to cut an agency’s

O O O O O

budget.
o Colorado
o Maryland
o Nevada

o Washington
o North Carolina — continuation review (CR) process
Auditors that work closely with the legislature appear to increase oversight.
o California
Colorado
Hawaii
Nevada
New Jersey
New Mexico
Oklahoma
Pennsylvania
Wisconsin
o West Virginia
Strong state news coverage motivates legislatures to conduct oversight and to pay
attention to audit reports.
o Colorado
o Maryland
o Michigan
o New Jersey
Special oversight committees can create more follow through on oversight, assuming
they meet regularly.
Colorado
Ilinois
Maryland
Nebraska
New Mexico
New Hampshire
North Carolina
Ohio

O O O O O O O O

O O O O O O O O
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o Pennsylvania
Some part-time or citizen legislatures with interim oversight committees appear to more
consistently follow through on oversight, possibly because they are paid separately for
attending committee hearings between sessions or because other demands are not
competing for their time and attention during the interim.

o Colorado
Montana
Nevada
New Mexico
Oregon

o Florida
The involvement of analytic bureaucracies in sunset reviews appears to increase the
completion of these reviews.

o Hawaii

o Ohio

o Tennessee
Administrative rule review ideally assesses the benefits of new and existing rules, as well
as examining the cost of rules, legislative intent, and statutory authority. Many states
consider only the costs of rules. There are public benefits that accrue from many rules, so
it is important to consider the benefits of the rule or the costs if the rule is not adopted.

o Kansas

o Minnesota

o North Carolina
A handful of states are experimenting with ways to examine the performance of
contractors delivering state services. This area of legislative oversight needs a major
reform effort given the huge growth in state contracts over the last few decades.

o Idaho

o Tennessee

o Alabama
We found that some states excel in providing the public with detailed information about
their hearings, including oversight hearings. In the best cases, video is readily available,
is well indexed, and is accompanied by a rolling transcript keyed to the hearing or by an
agenda with detailed timestamps. Some states also provide links to other documents
relevant to the hearing, including who attended, the agenda, and supporting material.

o Montana

o Nevada

o Washington

O O O O
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Appendix B Rank by Rank by

Rank by Oversight Capacity and Use State Capacity Use

Best=1 uTt 43 36

Rank by Rank by SD 44 43

State Capacity Use VA 45 45

NV 1 2 AR 46 49

co 2 1 WY 47 30

MD 3 4 IA 48 44

MN 4 5 VT 49 47

NJ 5 7 RI 50 50

OH 6 12 Blue shading denotes under-users.
ID 7 15 Yellow shading denotes overachievers.

CA 8 3
HI 9 6
IL 10 9
AK 11 16
SC 12 18
cT 13 8
Wi 14 11
NC 15 13
OR 16 21
WA 17 23
TN 18 38
FL 19 41
GA 20 48
PA 21 14
MT 22 20
Ml 23 26
ME 24 31
NE 25 37
TX 26 40
ND 27 10
KS 28 17
NM 29 19
WV 30 25
MO 31 24
DE 32 28
AL 33 32
KY 34 33
MA 35 34
LA 36 39
NY 37 42
NH 38 22
MS 39 27
AZ 40 35
OK 41 46
IN 42 29
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Legislative Oversight in Alabama

Capacity and Usage Assessment

Oversight through Analytic Bureaucracies: Minimal

Oversight through the Appropriations Process: Limited

Oversight through Committees: Limited

Oversight through Administrative Rule Review: Limited

Oversight through Advice and Consent: Minimal
Oversight through Monitoring Contracts: Moderate
Judgment of Overall Institutional Capacity for Oversight: Moderate
Judgment of Overall Use of Institutional Capacity for Oversight: Moderate

Summary Assessment

At first glance, Alabama would seem to possess a reasonably useful set of tools for
oversight, particularly with respect to financial oversight. However, these tools are not always
used effectively. There are no performance audits and little performance measurement. More
staff resources are needed for the legislature to effectively oversee the work of state agencies.
And even the current powers of the legislature, such as administrative rule review, are hamstrung
by the lack of staff.

Major Strengths

Alabama’s legislature has a formal role in monitoring state contracts, which is more than
most state legislatures have. These powers are somewhat limited and may be used only
intermittently. But there is evidence of some oversight of the fiscal side of state contracts.
Alabama’s comprehensive sunset laws mean that agencies are at least routinely reviewed. The
administrative rule review process also gives the legislature a fair degree of power over agency
promulgation of rules. In both cases, however, limited staff resources increase the likelihood that
reviews are cursory. The legislature is to be commended for creating a committee to review
gubernatorial nominees, but here again the power does not appear to be used extensively.

Challenges

The oversight process in Alabama is beset by several issues. Ongoing efforts to defund or
undermine the analytic bureaucracy, the lack of performance auditing, the power of special
interests like sheriffs to prevent the adoption of necessary legislation, and the severe lack of
discretion afforded to legislators vis-a-vis the budget and appropriations all hamper the exercise
of effective oversight in Alabama. The need for more staff to aid with rule review is clear given
the volume of rules being promulgated. In addition, the lack of minutes, audio tapes, or video
increases the uncertainty surrounding oversight in Alabama legislative committees.
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Relevant Institutional Characteristics

The National Conference of State Legislatures'’ classifies Alabama’s legislature as a
hybrid, meaning that the job of legislator takes more than two-thirds the time of a full time job
but the pay typically requires secondary employment. Alabama legislators receive compensation
equal to Alabama’s median annual household income, which is currently $44,765. A 2012 law
that ties legislators’ pay to the state’s median income resulted from a backlash in 2007 against
the legislature’s controversial decision to increase its own compensation by 61% and establish a
system of automatic annual raises (Associated Press, 2014; Chandler, 2012). Previously, “the
state reported a trivial per diem—US$10 per day—that was generously supplemented through
various mechanisms and the resulting larger sum that members actually pocketed was not
captured by the professionalization measure” (Squire, 2017). Legislators no longer receive a set
per diem but are reimbursed “per diem in accordance with rates and procedures applicable to
state employees”!8(NCSL, 2017). At least in part because of these changes, Squire now ranks
Alabama’s legislature as 34" in the country in terms of professionalism; previously it had been
ranked at 45" (Squire, 2017). The legislature has 408 staff members, 349 of which are
permanent.'® There are no limits on the number of terms, consecutive or otherwise, a legislator
may hold. Alabama’s legislative session is defined by statute. There are 30 legislative days that
must take place within a 105 calendar-day period.?® (NCSL, 2010). The governor is empowered
to call the legislature into special sessions (Haider-Markel, 2009), but these special sessions are
limited to 12 days in a 30-day period. Moreover, only legislators germane to the topics specified
by the governor in his (her) call for the special session may be passed with a simple majority
vote. Other topics require a 2/3™ majority to pass.?!

In many states, a weak legislature is paired with a strong governor. But Alabama’s
governor is not especially strong. Ferguson (2013) ranks Alabama’s governor as 22" in the
nation with respect to gubernatorial powers. The governor has line-item veto power, but the
legislature can overturn this veto with a simple majority vote in both houses. Moreover, the
executive branch is not especially unified: the governor, the lieutenant governor, and eighteen
other executive positions are all elected separately. According to Haider-Markel (2009), “[t]his
system of multiple elected officials, all of whom have some claim to an electoral mandate, is
seen as part of a system of essential checks and balances.” Yet according to Ferguson (2013),
Alabama’s governor has substantial control over the political party. So the one-party tendency of
southern state politics (Heard, 1949) appears to contribute to the governor’s power in ways that
institutions and legal prerogatives do not.

An above average percentage of Alabama’s population, 13.2%, is employed in the state
or local government, with a disproportionate share of that number, 6.7%, in the education sector.
By contrast, the public safety, social services, and other sectors each account for less than 2%,

17 http://www.ncsl.org/research/about-state-legislatures/full-and-part-time-legislatures.aspx, accessed 7/20/18.

18 http://www.ncsl.org/research/about-state-legislatures/2017-legislator-compensation-information.aspx, accessed
7/20/18.

19 http://www.ncsl.org/research/about-state-legislatures/staff-change-chart-1979-1988-1996-2003-2009.aspx,
accessed 7/20/18.

20 http://www.ncsl.org/research/about-state-legislatures/legislative-session-length.aspx, accessed 7/20/18.

2L http://www.legislature.state.al.us/aliswww/default.aspx, accessed 9/4/18.
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while 2.6% are engaged in the welfare sector (Edwards, 2006).

Political Context

Despite having a political culture that is characterized by “a high concentration of
conservative, evangelical Christians, who have played an increasing role in shaping public
debates and policymaking” (Haider-Markel, 2009), over the past 50 years, Democrats in
Alabama controlled both its house and senate until 2012, when Republicans took control of both
chambers (NCSL, 2017). The two major parties alternated control of the governor’s office until
2003. Republicans have dominated the governor’s seat since that time (NGA, 2017).?? Currently,
the Alabama House is not especially polarized, ranked at 29™. According to Haider-Markel
(2009), “Im]ost voters tend to ‘vote the candidate’ not the party, so clear lines between the
parties are not always evident, particularly given the conservative bent of many of the state’s
Democrats and the roles that interest groups play.” This is probably contributes to the low level
of polarization in the Alabama House. The senate, on the other hand, is the 16" most polarized
upper chamber in the nation (Shor & McCarty, 2015).

Dimensions of Oversight

Oversight Through Analytic Bureaucracies

Alabama has multiple analytic bureaucracies, each of which is described below. These
include the Department of Examiners of Public Accounts (created in 1947), the Legislative
Services Agency (reorganized in 2017 to combine three other legislative support activities), and
state auditor, who is directly elected and does not answer to either the legislature or the governor.
All of these bureaucracies indicate that they do extensive fiscal auditing. There is no indication
on any of these three state government websites of performance audits.

The Department of Examiners of Public Accounts (DEPA), created in 1947, is managed
and directed by a chief examiner. It derives its authority from the Code of Alabama S. 41-5.%
The Legislative Committee on Public Accounts®* (LCPA) appoints the chief examiner to a
seven-year term. The LCPA, a 12-member legislative committee comprised of five house
members, five senators, the lieutenant governor, who serves as chair of the committee, and the
speaker of the house, who serves as vice chair. The LCPA directs DEPA’s activities.?® The
LCPA meets annually, for no more than 10 days, “for the purpose of receiving the report and
recommendations of the chief examiner. The chief examiner shall attend such meetings and give
such evidence, make such reports and perform such duties as the committee may direct” (Code

22 https://classic.nga.org/cms/FormerGovBios, accessed 7/20/18.
2 https://law justia.com/codes/alabama/2015/title-41/chapter-5/, accessed 7/20/18.
24

http://www.legislature.state.al.us/aliswww/ISD/JointIntCommResults.aspx?0ID_COMM=2900&COMMITTEE=Le
gislative%20Committee%200n%20Public%20Accounts, accessed 7/20/18.
25 http://www.examiners.state.al.us/about.aspx, accessed 7/20/18.
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of Alabama S. 41-5-19).2° According to an employee of the Alabama State House, transcripts
and minutes from committee meetings, including those of the LCPA are not made publicly
available online. Similarly, there are no publicly available archived recordings of committee
hearings. This makes it difficult to assess how the chief examiner’s reports and testimony are
used.

DEPA’s state appropriation was around $13 million in 2015 (NASACT, 2015),%” and the
Department consists of a number of different divisions, including a Legal Division and divisions
tasked with operational, state, education, and county audits.?® Although by some estimates
DEPA employs approximately 170 people (Coker, 2015), that excludes 19 support staff, bringing
the NASACT reported staff size to 189 positions in 2015 (NASACT, 2015).

DEPA is empowered to perform financial and legal compliance audits, not only of public
agencies, but also of private entities that contract with the Alabama State Government.*’
Although the majority of its work appears to focus on financial reports, DEPA also conducts
operational audits, which “are not normally comprehensive, but focus on particular aspects of
operations.” Additionally, DEPA conducts sunset reviews.

In 2017, DEPA produced approximately 480 audit reports on variety of state and local
agencies.’” Some of these audits “go beyond . . . traditional audits and address economy,
efficiency and effectiveness of operations.” According to a representative from DEPA,
operational audits consist of legal review and sunset audits. However, DEPA does not conduct
performance audits according to “yellow book” standards, and there is no other auditing agency
in Alabama that conducts performance audits. Looking at the posted audits for 2018 reveals that
in the first eight months of the year under the category of state audits, DEPA produced 54 audits.
None of these state audits examine a state agency. With the exception of one—the state’s single
audit—all of these 54 state audits examine county entities, special districts, hospital associations,
probate courts for a county, universities, and similar entities that are local, regional or
specialized. We found no audits of state agencies in 2018.

A lack of comprehensive audits has generated frustration among private citizens in the
state, as evidenced by an open letter from a large law firm about the need to create an oversight
board. Referring to a DEPA audit of Alabama’s Department of Revenue, the authors of the letter
note that “[t]he report only consisted of five pages, three of which merely explained that the
department has a commissioner appointed by the governor . . . ” The letter goes on to point out
that the audit did not discuss the department’s capacity to adequately collect revenues.>!

DEPA does provide a check on the financial accuracy of various state-funded entities and
local entities, and its reports are publicized through local news outlets. For example the
Montgomery Advertiser ran a story about a scathing DEPA report about Alabama State
University. The report noted several problems at the institution, including contract and travel
expense irregularities, and misuse of resources by the university’s president (Moon, 2015).

Despite its ability to detect financial problems, DEPA has been described as “weak”
and “subject to the whims of politicians, hamstrung by the threat of a bullying legislature”
(Archibald, 2013). In recent years, DEPA has faced attacks on its autonomy. In 2013, SB122,

26 https://codes.findlaw.com/al/title-4 1 -state-government/al-code-sect-41-5-19.html, accessed 7/20/18.

27 http://budget.alabama.gov/wp-content/uploads/sites/9/2018/01/BudDoc20192.pdf, accessed 7/20/18.

28 http://www.archives.alabama.gov/officials/rdas/examinerpublicaccount-new.pdf, accessed 7/20/18.

29 http://www.examiners.state.al.us/about.aspx, accessed 7/20/18.

30 https://examiners.alabama.gov/audit_reports.aspx, accessed 7/20/18.

31 http://www.gtandslaw.com/wp-content/uploads/2014/05/Who-Is-Auditing-the-Department-of-Revenue.pdf,
accessed 7/20/18.
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2013 proposed making three changes to DEPA’s governance:*? 1) placing DEPAs under two
legislators rather than 12 representatives, 2) removing state auditors from the merit system, and
3) abolishing the LCPA (Archibald, 2013; Britt, 2013). While that bill failed, attempts to
undermine DEPA continued. In 2015, Alabama State Auditor Jim Zeigler advocated defunding
DEPA in order to cut expenditures (Coker, 2015).

The comptroller, who is appointed by the director of the Department of Finance,
produces the Comprehensive Annual Financial Review (CAFR). DEPA reviews the CAFR.
DEPA has sometimes identified issues with these comptroller-produced reports. For example, in
2016, Chief Examiner Ronald Jones sent a letter to the governor, Alabama’s acting finance
director, the state comptroller, and the comptroller’s director of financial reporting indicating that
ongoing problems with the State of Alabama Accounting and Resource System (STAARS) were
delaying the implementation of the Statewide Single Audit (Britt, 2016b; Jones, 2016). As
controversy over the system heated up, Alabama’s Acting Finance Director Bill Newton was
criticized for “order[ing] agency heads to threaten State personnel not to speak to the media, and
report any contact with the media to him immediately, or else” (Britt, 2016b). Despite DEPA’s
warnings, “inadequacies” in the implementation of the STAARS system ultimately meant that
the State of Alabama was not able to issue its CAFR by the March 31, 2016 deadline (Jones,
2017).3* This failure demonstrates the limits of DEPA’s oversight power—it lacks a mechanism
to enforce compliance with its recommendations and findings.

Some legislators have also begun to question the degree to which DEPA reports are being
effectively utilized. Requests for information about particular audits are made by committees, but
this only happens occasionally (interview notes, 2018). Another source maintained that DEPA
was “under-utilized,” and noted that there has been recent legislation®* intended to “beef up” and
“revamp” the organization (interview notes, 2018). This proposed restructuring would give the
chief examiner new powers to conduct investigations and an “expanded reach” to audit any
entity that takes state money. Another source claimed that the proposed changes increase
penalties for failing to provide information to DEPA when requested, but do nothing to
substantially enhance the agency’s powers (interview notes, 2018).

Alabama also has a Legislative Services Agency (LSA), created in October 2017.% The
LSA replaced and combined the Legislative Reference Service, the Legislative Fiscal Office, and
the Alabama Law Institute. The latter worked “to clarify and simplify the laws of Alabama, to
revise laws that are out-of-date and to fill in gaps in the law where there exists legal
confusion.”*® The LSA inherited all the powers of these former entities. Currently, the LSA
consists of the Fiscal Division, the Law Revision Division, and the Legal Division. Together,
they provide non-partisan professional advice to the Alabama Legislature. The director of the
LSA is appointed by the Legislative Council, and the heads of each division are appointed by the
Director (Act 2017-214 SB4).

The Fiscal Division analyzes budget, tax, and revenue proposals issued by the executive
branch, provides fiscal information to various legislative committees regarding revenues,
expenditures, financial forecasts, and estimates on the costs of particular bills. Additionally the
Fiscal Division produces annual reports on state tax expenditures and publishes the Legislator’s

32 https://legiscan.com/AL/text/SB122/2013, accessed 7/20/18.

3 http://www.alreporter.com/media/2016/05/Ron-Johnson-letter-5.4.16.png, accessed 7/20/18.
34 http://arc-sos.state.al.us/PAC/SOSACPDF.001/A0012400.PDF, accessed 7/20/18.

33 http://Isa.state.al.us/, accessed 7/20/18.

36 http://lsa.alabama.gov/ALI/Purpose.aspx, accessed 7/20/18.
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Guide to Alabama Taxes, which explains “the most basic information about Alabama’s taxes and
revenues.”” The Fiscal Division has the authority “to request and receive from the Department
of Revenue or any other state or local agency or official any information necessary” to complete
its annual report, which is presented to the legislature.’® Furthermore, recently passed legislation
mandates performance-based budgeting for several state agencies, under the direction of the
Fiscal Division of the LSA.*

Finally, Alabama also has a state auditor, which is an elected position that does not
answer directly to the legislature or to the governor. The state auditor’s duties include producing
an annual report for the governor “showing the audited receipts and disbursements of the
government for the last fiscal year as shown by the records and documents in the office of the
Department of Finance. These duties are mandated by the constitution. As part of this mandate,
the state auditor audits the Department of Finance. The state auditor’s report shall also include
the results of his audit of all taxes and revenues collected and paid into the Treasury and shall
give the results of all other audits”*°(Code of Alabama S 36-16-1). The emphasis for the state
auditor’s reports is financial compliance.

Even though none of Alabama’s analytic bureaucracies produce performance audits,
financial audits contribute to legislative efforts to oversee state government entities. For example
DEPA provided the legislature with information about a policy allowing sheriffs to keep unspent
state funds appropriated for feeding prisoners in county jails. The sheriffs were making money
by consistently spending less than was budgeted and pocketing the remainder (Reeves, 2008).
The legislature failed to end this practice despite trying to in 2009. During the debate on the bill
(HB559) “[t]he state’s sheriffs’ ‘flooded’ committee rooms” and the bill was indefinitely
postponed. The bill’s sponsor described this experience as getting “run over” by the opposition
(Clines, 2017). Recently, the issue returned to the spotlight after revelations that one sheriff
invested tens of thousands of dollars he had “saved” on prisoners’ food into a used car lot
(Clines, 2017). A judge ordered that the prisoners’ food improve (Elliott, 2017). Responding to
public controversy over the “Depression-era practice” (Opelika-Auburn News, 2018), Alabama’s
governor issued a directive to the comptroller “that payments of certain funds related to jail food
‘no longer be made to the sheriffs personally.’ Instead . . . the money must be paid to county
general funds or official accounts” (Blinder, 2018). Even though the legislature failed to
eliminate this use of state funds, its efforts contributed to public outcry over this policy, and
DEPA’s information triggered legislative interest and other efforts. Rather than an adversarial
relationship between the legislative and executive branches, the governor aided legislative efforts
to restrict the sheriffs’ behavior.

Oversight Through the Appropriations Process

Alabama has a large permanent joint committee that holds budget hearings and assesses
Alabama’s fiscal health.*! Called the Finances and Budget Committee, its membership consists
of the lieutenant governor, all members of Senate Committee on Finance and Taxation, all

37 http://lsa.alabama.gov/PDF/LFO/TaxGuide/2016_Tax_Guide.pdf, accessed 7/20/18.

38 https://codes.findlaw.com/al/title-29-legislature/al-code-sect-29-5a-46.html, accessed 7/20/18.

3 https://legiscan.com/AL/bill/SIR77/2018, accessed 7/20/18.

40 https://codes.findlaw.com/al/title-36-public-officers-and-employees/al-code-sect-36-16-1.html, accessed 7/23/18.
4l https://codes.findlaw.com/al/title-29-legislature/al-code-sect-29-2-80.html, accessed 7/24/18.
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members of the House Ways and Means Committees, plus other senators chosen by the
lieutenant governor and other representatives chosen by the house speaker. The only limit on the
size of this committee is that it cannot include more than 36 house members (Alabama code
sections 29-2-80 and 29-2-81).

One of the ways legislators try to exert control over the budget process is to pass the
budget as late as possible in the legislative session. This is a strategy to avoid gubernatorial
vetoes. While Alabama’s governor can veto line items in the budget, this power can only be used
when there are more than five days left in the legislative session (Haider-Markel, 2009).

Despite this maneuver the legislature has a very small role in allocating state money
because so much of the state’s budget is earmarked. In 2017 93% of Alabama’s tax revenue was
earmarked for specific purposes, as opposed to an average of about 25% in other states (Alabama
Policy Institute, 2017).** Ultimately, the “rigidity” built into the system “means that much of the
state’s spending is done by default or ‘autopilot,” and in some cases, without a high degree of
scrutiny or performance indicators for the offices or agencies receiving the funds” (Robertson,
2014).* Lawmakers are, therefore, often “largely unfamiliar with—except in a very broad
sense—how most tax dollars are being spent.”**

Earmarking does not appear to have been part of a deliberate attempt to hamstring
lawmakers. Rather, according to one lawmaker, “whenever a new tax was approved, its proceeds
were earmarked for one specific purpose or another. Some of these earmarks are constitutional,
which means the voters . . . dedicated the taxes to an agency, initiative, or spotlighted need
during referendum elections” (Ainsworth, 2015). Despite the constraints of these earmarks,
legislators are responsible for “ensur[ing] that funds are properly spent” (interview notes, 2018).

It is unclear how rigorously legislators pursue misuse of funds even though hearings are
held and testimony taken. For example, state media reports that “[e]very year, a joint legislative
conference grills agency heads about their budget, but it’s mostly for show. During the last joint
budget oversight committee hearing, Acting Finance Director Bill Newton was aggressively
questioned about the failed STAARS system. However, he was allowed to dance around the
subject by offering a vague mea culpa” (Britt, 2016a). The outcome of these hearings was
negligible: “Gov. Robert Bentley looked the other way while lawmakers appeared satisfied by
his promises that, all will be well” (Britt, 2016a).

In an effort to improve its capacity to monitor the use of state funds, the Alabama House
in 2017 created the Fiscal Responsibility Committee* that “will focus on combating waste and
abuse of taxpayer dollars.” According to an interviewee, the creation of this committee
represents a step towards a more “performance-based” budget process in Alabama, which the
state otherwise lacks. The interviewee noted, however, that the committee is still fairly new and
has not yet gotten “up to speed” in its activities (interview notes, 2018). The creation of this new
committee does, however, suggest that legislators are serious about their responsibility to oversee
appropriate use of state funds.

42 https://www.alabamapolicy.org/wp-content/uploads/2017/11/GTI-EARMARKS .pdf, accessed 7/13/18.
4 https://www.alabamapolicy.org/2014/09/20/budget-basics-legislatures-limitations-need-reform/, accessed 7/23/18.

“ https://www.alabamapolicy.org/wp-content/uploads/2017/11/GTI-EARMARKS.pdf, accessed 7/23/18.
45

http://www .legislature.state.al.us/aliswww/ISD/HseCommittee.aspx?0ID_ORGANIZATION=3215&COMMITTE
E=Fiscal%20Responsibility, accessed 7/31/18.
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Oversight Through Committees

Since no performance audits are conducted in Alabama, interested committee members
rely on the LSA, in particular its Fiscal Division, to investigate financial issues arising in
executive branch agencies. If and when issues are uncovered, they are raised with the agencies,
but the legislature has no real recourse to address such problems apart from attempting to pass
legislation, which can be difficult to do.

The structure of Alabama’s committee system places the Legislative Council, which is
composed of members from both legislative chambers, in a gatekeeper role. This is the same
Legislative Council that appoints the director of the Legislative Services Agency (LSA). The
Legislative Council approves budget requests, provides accounting services, and deals with
purchasing, among other things.*® (Code of Alabama S. 29-6). It also reviews administrative
rules and develops policy proposals for consideration by the full legislature. Importantly for
oversight, the Legislative Council is responsible for determining whether state and local
governments are operating effectively.

In addition to its other duties, the Legislative Council also oversees the legislature’s joint
interim committees. Currently there are 41 interim committees listed on the legislature’s
webpage. These range from the Alabama Oil and Gas Study Committee to the Joint Interim
Committee on County Government to the New National Veterans Cemetery Joint Legislative
Committee. In other words, the range of topics covered by these committees varies from specific
industries to general government to highly specific government activities. Descriptions for each
committee refer to specific statutes, the Alabama Code, or other sources of authority authorizing
these committees. Some committees include legislators and non-legislators. In the case of the
Alabama Oil and Gas Study Committee, for example, non-legislative members are chosen by
legislative leaders from the Alabama-Mississippi Division of the Mid Continent Oil and Gas
Association, “resident[s] of an oil and gas producing county knowledgeable in the oil and gas
field,” and the Alabama Petroleum Council.*’

In addition to these joint interim committees, Alabama’s legislature has numerous
permanent standing committees—34 in the house and 21 in senate. Standing committees, except
those dealing with local legislation, are designated as interim committees when the legislature is
not in session. This permits them to meet to consider matters requiring attention between
sessions.

There are two committees specifically tasked with oversight responsibilities: 1) the
permanent Joint Legislative Committee on Finances and Budget, discussed in the section on
oversight through the appropriations process and 2) a Contract Review Oversight Committee
discussed in more detail below in the section on Oversight through Monitoring State Contracts.
The degree of effective oversight exercised by other committees is difficult to ascertain.
Committee webpages merely list the committee members without links to meeting minutes or
any information about the committee’s jurisdiction. An interviewee confirmed that neither
minutes nor transcripts are published online (interview notes, 2018).

According to an interviewee, some mechanisms exist to conduct oversight, but “the
strength to analyze problems is equal to the strength of the chair,” and many committees are
largely ineffective (interview notes, 2018). If and when issues are uncovered, they are raised
with the agencies, but the legislature has no power to alter agency behaviors or practices apart

46 https://law.justia.com/codes/alabama/2017/title-29/chapter-6/, accessed 7/23/18.
4T http://www.legislature state.al.us/alisWWW/ACTS/1986-753.pdf, accessed 7/23/18.
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from attempting to pass legislation. As described before, attempts to pass legislation are often
stymied, even in the face of revelations that one sheriff was “essentially starving prisoners while
keeping something like $750,000 for himself” (interview notes, 2018). With such a small
percentage of the budget (7%) that is discretionary, the power of the purse to motivate agency
compliance is diluted in Alabama. The only other recourse available to legislators when
malfeasance is uncovered is to refer the matter to the attorney general for possible prosecution.

Oversight through the Administrative Rules Process

Alabama’s Joint Committee on Administration Regulation Review (JCARR) can review
proposed rules. The membership of JCARR is the Legislative Council—yet another way in
which this committee dominates legislative processes in the state. Within 45 days of the
promulgation of a rule, JCARR must notify the agency proposing the rule whether the rule has
been approved or not. If no notice is given within 45 days, the rule is automatically approved*®
(Code of Alabama S. 41-22-23). The committee may also propose amendments to any rule and
return it to the agency for reconsideration. If JCARR objects to a rule, an agency may appeal that
decision to the licutenant governor, who has 15 days to either sustain the objection or to approve
the rule. If the lieutenant governor overrides JCARR and approves the rule, the legislature, if it
still wants to block the rule, must adopt a joint resolution overruling the lieutenant governor. If
the legislature fails to pass this joint resolution, the rule will take effect after the adjournment of
the next regular legislative session.

JCARR has broad discretion in the rule review process (Schwartz, 2010), but it can only
delay the rule. The full legislature must pass a resolution to reject a rule. JCARR’s assessment of
administrative rules must be based on both the costs and benefits of having the rule compared to
the costs and benefits of not having the rule. Specifically, the effect of the rule on public health,
safety, and welfare, as well as the direct and indirect costs of the rule are factors that JCARR is
legally required to consider. JCARR also determines whether less restrictive rules would be
acceptable and whether the rule protects the public. Moreover, JCARR can choose any other
criteria it considers to be appropriate.

JCARR recommends to the legislature whether the rule should be approved or rejected.
But de facto, JCARR makes the determination because the legislature overwhelmingly defers to
JCARR’s recommendation (Schwartz, 2010). In practice, JCARR lacks the time and resources to
carefully review administrative rules. In the first three monthly meetings during 2018 (January,
February, and March), there were a total of approximately 210 rules that were certified for
adoption. This means that JCARR would need to review roughly 70 rules per month.*’ Given the
long list of criteria and mandated reports and analyses, it would be difficult for JCARR to
process this volume of material even if it did not have other responsibilities. But, as we noted
above, JCARR’s members are also the Legislative Council membership, and that committee is
the crucial gatekeeper for all other legislative committees. Schwartz (2010) reports that JCARR
responds to public outcry about rules. Rules that trigger a strong public reaction are carefully
considered and analyzed in public meetings. But for other rules, the review is cursory at best.
Although fiscal notes are prepared, they are not publicly available. Most rules are adopted after
the 45 day waiting period without public information about their analysis, and JCARR does not

“ https://codes.findlaw.com/al/title-41-state-government/al-code-sect-41-22-23.html, accessed 7/24/18.
“http://www.alabamaadministrativecode.state.al.us/monthly.html, accessed 9/4/18.
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document its reasons for rejecting a rule.

Oversight Through Advice and Consent

The Alabama Senate has the power to accept or reject gubernatorial appointments. All
nominations and appointments must be “referred to, and be reported from the Committee on
Confirmations before consideration by the entire senate. A rejection by the Committee on
Confirmations of any nomination or appointment shall be considered a rejection by the entire
senate” (Senate General Rule of Order and Procedure).’® Alabama voters directly elect 18
cabinet-level positions that would be appointed by the governor in many other states. So,
gubernatorial appointment powers are “checked” by the electorate rather than the legislature for
most state agency directors. Furthermore, while the senate does have the power to reject
gubernatorial nominees, in practice this almost never happens (interview notes, 2018).

Historically, Alabama’s governor has used the power to issue executive orders with some
frequency. Since coming to office in 2017, current Governor Kate Ivey has issued 13 such
orders’! (Office of the Governor, 2018). Her predecessor, Robert Bentley, issued 79 executive
orders between 2011 and 20172 (Alabama Department of Archives & History, 2018). The
legislature has no ability to block executive orders (interview notes, 2018). Many of these orders
are not controversial and are time sensitive. For example, Gov. Ivey issued an order in
September 2018 about the imminent landfall of Tropical Storm Gordon.

One area where the legislature can exercise oversight is in agency reorganization. While
executive orders have typically provided the impetus for such initiatives, the legislature must act
to create or reorganize agencies’ (Alabama Department of Archives and History, 2018). For
example, Gov. Ivey’s third executive order, Executive Order No. 705 posted on July 12, 2017,
dissolved all committees, commissions, councils, task forces, and other such entities that had
been established through executive order by her predecessor. The legislature could, if it chose,
pass legislation reconstituting some of these entities.

Oversight Through Monitoring State Contracts

One of Alabama’s joint standing committees is the Contract Review Oversight
Committee, which meets at least once a month. Its eight members include four legislators from
each chamber. These members are the chair of the Senate Finance and Taxation General Fund
Committee, the chair of the House Ways and Means General Fund Committee, the chairs of the
House and Senate Judiciary Committees, both the speaker and the speaker pro tempore of the
house (or their designees), the president pro tempore of the senate (or a designee), and the
lieutenant governor (or a designee). According to Section 29-2-41 the Alabama State Code, this
committee “shall have the responsibility of reviewing contracts for personal or professional

SOhttp://www.legislature.state.al.us/aliswww/ISD/Senate/Rules_General.aspx, accessed 7/24/18.

5! https://governor.alabama.gov/newsroom/executive-orders/, accessed 7/24/18.
52

http://digital.archives.alabama.gov/cdm/search/collection/executive/field/creato/searchterm/Bentley,%20Robert%20
J1.,%201943-/mode/exact, accessed 7/24/18.

53 http://www.archives.alabama.gov/reorganization/index.html, accessed 7/24/18.
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services with private entities or individuals to be paid out of appropriated funds, federal or state,
on a state warrant issued as recompense for those services. Each state department entering into a
contract to be paid out of appropriated funds, federal or state, on a state warrant which is notified
by the committee is required to submit to the committee any proposed contract for personal or
professional services.”** The committee “reviews and comments” upon proposals within 45
days, and “[a]ny contract made by the state or any of its agencies or departments in violation of
this section and without prior review by the committee of either the contract or the letter of intent
to contract shall be void ab initio. If the committee fails to review and comment upon any
contract or letter of intent to contract within the aforementioned 45-day time period, such
contract shall be deemed to have been reviewed in compliance with this section.” The
committee, however, only has the power to review and comment upon contracts. DEPA is also
involved in the auditing of state contracts to ensure fiscal responsibility (interview notes, 2018).

The Alabama Legislature’s website prominently features a contract review agenda, which
appears to be quite detailed. However, the degree of actual oversight is unclear. The $41 million
STAARS system, described earlier, was adopted in a no-bid process, and “not only caused a
meltdown in the State’s ability to pay its bills in a timely fashion, or properly process inter-
agency payments, leaving hundreds of millions of dollars in a software limbo.” However, the
STAARS contract was never submitted to the Contract Review Oversight Committee before
being implemented, calling into question how effective the committee’s oversight actually is
(Moon, 2017). Ultimately, the state auditor was forced to file suit against the governor, alleging
“the massive no-bid contract violates Alabama’s bid laws and the software does not work”
(Moseley, 2016).

More recently, in March of 2018, the Contract Review Committee delayed a contract
with Wexford Health Sources worth $130 million per year to provide medical and mental health
services to 20,000 Alabama prison inmates. The committee chair expressed concerns about a
scandal in Mississippi involving Wexford and also Wexford’s use of a former Mississippi state
legislator, Cecil McCrory, as a lobbyist. McCrory pled guilty to bribery charges in Mississippi.
Although the committee cannot terminate the contract, it can delay it for 45 days, at which time
Gov. Ivey will make the final decision (Lyman, 2018). This recent delay of the Wexford contract
suggests that within the limits of it power, Alabama’s legislature is exercising oversight over
state contracts. Its formal powers in this area are stronger than those possessed by many other
state legislatures.

Oversight Through Automatic Oversight Mechanisms

Alabama has comprehensive sunset laws. DEPA has a Sunset Committee, which consists
of seven members, drawn from the house and the senate. The Sunset Committee reviews the
operations of state agencies scheduled for review and recommends that the agency either
continues (with or without modifications) or is terminated. The agencies that are reviewed are
specified in the Code of Alabama (S. 41-20-3)> and are reviewed every four years. The sunset of
licensing boards and other enumerated agencies are reviewed according to specific timetables.
Once DEPA has conducted its evaluation, the matter is referred to the appropriate standing
committee. If a program is slated for termination, it ceases operation as specified in the specific

4 https://law justia.com/codes/alabama/2017/title-29/chapter-2/article-3/, accessed 7/24/18.
55 https://law justia.com/codes/alabama/2017/title-41/chapter-20/section-41-20-3/, accessed 7/24/18.
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sunset clause for no later than October 1 of the following year. Interviewees indicate that the
October 1 deadline is usually adhered to, though legislators can introduce bills to sunset a
program early if there are concerns that the deadline might not be met (interview notes, 2017). In
practice, however, agency sunsetting happens very infrequently — only two or three times in the
past ten years, and only when a specific program has become outdated.

Administrative rules are also subject to sunset review. JCARR is “authorized to review
and approve or disapprove any rule adopted prior to October 1, 1982.” Otherwise, existing rules
must be reviewed by each agency within five years “to determine whether the rules should be
continued without change, or should be amended or rescinded” (Code of Alabama S. 41-22-
23).%6

Methods and Limitations

We interviewed nine people about legislative oversight in Alabama. Alabama does not
provide audio or video archives of legislative committee hearings. Moreover minutes are not
available online. This makes it difficult to accurately assess the quality of oversight exercised in
Alabama.

56 https://codes.findlaw.com/al/title-41-state-government/al-code-sect-41-22-23 .html, accessed 7/24/18.
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Legislative Oversight in Alaska

Capacity and Usage Assessment

Oversight through Analytic Bureaucracies: High
Oversight through the Appropriations Process: High
Oversight through Committees: Moderate
Oversight through Administrative Rule Review: Limited
Oversight through Advice and Consent: Moderate
Oversight through Monitoring Contracts: Limited
Judgment of Overall Institutional Capacity for Oversight: High
Judgment of Overall Use of Institutional Capacity for Oversight: Moderate

Summary Assessment

Alaska has two analytic bureaucracies that actively collaborate with the legislature to
conduct oversight. Appropriations subcommittees focus attention on the performance of the
agencies within their jurisdiction. Standing committees often hold hearings to examine agency
performance and utilize audit reports in doing so. The legislative responsibility to review
administrative rules is increasingly handled by standing committees instead of the
Administrative Regulative Review Committee (ARRC). This may increase the role played by
standing committees in overseeing the executive branch. However, there has been minimal
legislative oversight of administrative rules in the past. Sunset reviews are thorough and
frequent. Overall Alaska excels in oversight through committees and through the appropriations
process. It faces more challenges with respect to oversight through administrative rule review
and through advice and consent.

Major Strengths

Alaska has various “best practices” that make it a state with good legislative oversight.
First, the Division of Legislature Audit and its legislative auditor report directly to the Budget
and Audit Committee (LBAC), which is also a joint committee. This makes it easier to
communicate reports to both chambers. These reports include special audits conducted on state
contracts, which are discussed during committee hearings. Audit reports are utilized by various
standing committees throughout the legislature and can have a direct impact on legislation. The
Legislative Finance Division (LFD) also assists the LBAC, but the LFD primarily serves the
finance committees. LFD staff members appear to be very active in their service to these
committees, from fiscal notes to presentations on the governor’s budget. During standing
committee hearings, committee members question agency representatives and heads thoroughly.
Appropriations subcommittees are instructed to examine agency performance before turning to
budget requests.
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Challenges

Despite Alaska’s many strengths, there are some instances of limited oversight within the
state. The administrative rule review process has not worked well in the past. To its credit, the
legislature is trying to improve the process, but it remains to be seen whether it develops
systematic reviews that stress benefits and costs of rules. Although Alaska’s legislature examines
financial problems with state contracts through its ethics rules, there is no evidence that the
legislature reviews the performance of contractors delivering public services. Moreover, Alaska
appears to have numerous quasi-public authorities that manage large sums of money and control
valuable resources—similar in many ways to New Jersey’s Port Authority. These entities tend to
be very hard for legislatures to oversee. Alaska appears willing to try to rein in their authorities,
but there appear to be hundreds of them according to media reports. So the problem could
overwhelm the capacity of a part-time legislature, albeit a highly professional one.

Relevant Institutional Characteristics

Alaska’s legislature is ranked the eighth most professional in the nation (Squire, 2017).
Baugus and Bose classify it among the seven states that assign full-time responsibilities to their
legislators, yet provide them with less than full-time pay (approximately $50,000 per year plus
per diem of $275 per day in a state with the 8" highest cost of living in the country).’” The
Alaska legislature holds legislative sessions roughly 90 days of the year (NCSL, 2010). So, with
the per diem payments, an Alaska state legislator would expect to make around $75,000. The
Alaska legislature also may hold special sessions (sometimes known as extraordinary sessions),
which may be called by the governor or the legislature. For the legislature to call a special
session, two-thirds of the membership must respond in the affirmative to a poll conducted by the
presiding officer of each house (NCSL, 2009). According to the legislature’s schedule, four
special sessions were held in 20173

The number of state legislators in Alaska is small—40 in the house and 20 in the senate.
This small legislature has a relatively a sizeable support staff, with 341 permanent staff and 172
session-only staff (roughly 500 staff during session) as of 2015 (NCSL, 2017). These staff
members include personal staff, committee staff, partisan staff, and non-partisan professionals
from legislative services agencies such as the Legislative Finance Division. Alaska is not among
the approximately 15 states that currently have term limits for legislators (NCSL, 2015).

Ferguson (2015) considers Alaska’s governor’s to be the most powerful in the country.
Consistent with this, a reference guide on the Alaska Constitution reports that the governor is one
of the most institutionally powerful in the nation®” based on power granted in Article III of the
Alaska Constitution.® For instance, the Constitution “allows the governor to appoint all
executive officials and to set the agenda when calling special sessions of the legislature.
Alaska’s governor can use the line-item veto for the state’s budget. Legislative overrides of
gubernatorial vetoes occur in joint sessions of the legislature in which two-thirds of the entire

2961

57 https://www.missourieconomy.org/indicators/cost_of living/, accessed 11/7/18.

38 http://akleg.gov, accessed 7/27/18.

5 http://www.gvpt.umd.edu/lpbr/subpages/reviews/McBeath.htm, accessed 6/27/18.

0 http://ltgov.alaska.gov/treadwell/services/alaska-constitution.html, accessed 7/27/18.
o http://www.gvpt.umd.edu/lpbr/subpages/reviews/McBeath.htm, accessed 6/27/18.
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legislature must vote to override the veto, but to override a gubernatorial veto of revenue or
appropriations bills or a line item in the budget requires a vote by three-fourths of the
legislature—45 of the 60 members.®? The governor can make adjustments to the budget when the
legislature is not in session if necessary to maintain a balanced budget. Interim committees
would have shared the authority “with the governor ... to approve or disapprove revisions to the
budget” under a 1978 ballot proposal, but citizens rejected this proposal.®® Alaska is one of three
states that have a unitary executive branch, meaning the governor has extensive influence over
the bureaucracy (Schwartz, 2010). For example, Alaska’s governor appoints its attorney general.
Alaska has no secretary of state; the lieutenant governor performs many duties that a secretary of
state would typically perform. The governor’s appointment power is discussed further in the
Oversight Through Advice and Consent section.

Data from 2004 reveals that Alaska had 16.6% of its entire workforce employed by state
or local government. This share was larger than any other state. As of 2004, the state also had
8.3% of its entire workforce employed in K-12 education, which was also higher than the rest of
the country (CATO, 2006).

Political Context

Over the last fifty years, Democrats have never controlled both chambers of Alaska’s
legislature. From 1978-1994, neither party controlled both legislative chambers. However, since
1994, the Republican Party has maintained legislative control of both chambers, except during
the first four years of the Obama Administration when legislative control was again divided
(NCSL, 2017). Even though there were more Republicans holding seats in the House in 2018, a
coalition of three Republicans and two of the three Independents, plus all 17 Democrats
effectively gave Democrats control of the lower legislative chamber in 2017-18.%* Although
legislative control tended to favor the Republican Party over the last fifty years, party control of
the governorship has alternated between the Republican Party and the Democratic Party roughly
every five to ten years since 1979. Interestingly, in 2018, the governor of Alaska identified with
the Independent Party; he previously ran in 2010 as a Republican and lost.

Recent evidence suggests that neither of Alaska’s legislative chambers is especially
polarized along party lines (Shor and McCarty, 2015). These authors ranked Alaska’s house as
the 35" most polarized lower legislative chamber and its Senate as the 25 most polarized upper
chamber based on differences between median roll call votes for each party in each chamber.
This moderate approach to ideology and party is consistent with the success of an independent
for governor and the successful write-in candidacy of Lisa Murkowski for U.S. Senate after she
lost the 2010 Republican Party primary, the year of the Tea Party insurgency.

2 https://ballotpedia.org/Alaska_State Legislature, accessed 11/11/18.

3 https://ballotpedia.org/Alaska_Budget Powers_of Legislative Interim_Committees, Proposition 2 (1978),
accessed 7/27/18.

% https://ballotpedia.org/Alaska_State Legislature, accessed 11/11/18.
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Dimensions of Oversight

Oversight Through Analytic Bureaucracies

The primary analytic bureaucracy that helps Alaska’s legislature conduct oversight is the
Division of Legislative Audit (DLA). This unit was created in 1955 and given authority to
conduct performance audits in 1971.%° Alaska’s “sunset law” passed in 1977, requires DLA to
consider public need for boards, commissions, and programs when it conducts performance
reviews of programs that might be terminated. In 2013, HB 30 mandated some performance
reviews; other performance reviews are requested by legislators. The Division of Legislative
Audit receives all its authority from Alaska Constitution Article IX, Sec. 14 and Alaska Statute
24.20.241-311, which essentially grant the division the primary responsibility of holding
government agencies accountable to the laws enacted by the legislature. In doing so, they have
the authority to obtain information and issue subpoenas (NCSL, 2015).

The DLA is headed by the legislative auditor, a constitutional officer, who is appointed
by the interim Legislative Budget & Audit Committee (LBAC), subject to the approval of the
entire legislature. The LBAC consists of six representatives and six senators. In 2018, the
committee was comprised of four Democrats, seven Republicans, and one member without a
party affiliation.®® The legislative auditor manages a team of 34, consisting mainly of certified
public accountants (CPAs).” The legislative auditor must have been a CPA for at least five years
prior to his or her appointment.®® The DLA receives a total of $6,506,300 from state
appropriations amongst other sources (NCSL, 2015). The DLA does not audit local
governments; local governments hire independent CPA firms to audit themselves (interview
notes, 2018).

Under the general direction of the LBAC, the DLA produces five types of audits: the
statewide single audit, performance audits/reviews (which include sunset audits), special audits,
IT audits, and financial audits.%®’° Special audits are the only audits that legislators who do not
serve on the LBAC can request. In these cases, legislators will discuss the potential audit with
the legislative auditor. If, after this discussion, the legislator or the auditor decides that an audit is
needed, the request will be submitted to the LBAC.”! The LBAC reviews all preliminary reports
and will make “a motion to release the preliminary report to the audited agency for their formal
response” (interview notes, 2018). The legislative auditor will review the response and determine
if there are any disagreements, and if so, add comments to the report to address them. The final
report, including the preliminary report, the agency response, and any additional legislative
auditor comments, goes back to the LBAC. A motion is then made to release the report to the
public and, in the case of a special audit, a copy is additionally sent to the requestor (interview
notes, 2018).

% http://Iba.akleg.gov/download/annual report/2017-Annual-Report.pdf, accessed 11/8/18.
% http://www.akleg.gov/basis/Member/Detail/30?code=ORT, accessed 7/27/18.

67 http://legaudit.akleg.gov/employment/auditor-positions/, accessed 7/27/18.

%8 https://ballotpedia.org/Alaska Legislative Auditor, accessed 7/27/18.

% http://legaudit.akleg.gov/about/, accessed 7/27/18.
"Ohttp://legaudit.akleg.gov/employment/auditor-positions/, accessed 7/27/18.

"I http://Iba.akleg.gov/audit-request/, accessed 7/27/18.
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During 2016, the DLA conducted a total of nine audits, of which five were special audits,
three were sunset audits, and one was the state’s single audit. During 2017, the division
conducted ten audits, of which eight were sunset audits, one was a special audit, and one was the
single audit. During 2018, twelve audits were conducted; three special audits and nine sunset
audits.Sunset audits are dictated by AS 44.66. The DLA can conduct performance audits of any
state agency, however, in 1977, the legislature passed a “Sunset Law” which “[requires] the
division to conduct performance audits of boards, commissions, and agency programs subject to
termination under 44.66.”"2

Vignette: The Special Audit of the Alaska Mental Health Trust Authority

The division, in June 2018, released a special audit on the Alaska Mental Health Trust
Authority (AMHTA), revealing issues of transparency and indicating that various laws had been
violated. These laws included the Alaska Executive Branch Ethics Act and the Open Meetings
Act. It was alleged that the authority did not notify the public and other board members about
meetings and other means of business, such as the demotion of an individual or issuing
proposals. Furthermore, according to AS 37.14.031, principal funds must be managed by the
Alaska Permanent Fund Corporation (APFC), but since 2008, the authority’s board of trustees
has kept funds in a separate account and used them to “invest in commercial real estate around
the country.” The authority believes that the law allows for these investments, since it doesn’t
“clearly identify alternative investment opportunities, other guiding authorities do.” The audit
clarifies that, although these investments are valid, a consultant hired in 2016 revealed the risks
with this investment strategy, and the audit notes that this report had been disregarded by
members of the authority and kept from the rest of the authority and the public (DLA, 2018).

The trust argued that it made about $3 million more by investing in the real estate than it
would have made in the Alaska Permanent Fund. No one stole money, and the real estate has
proved to be a good investment, but it was all illegal according to the audit. The audit judged the
trust’s investment strategy as too risky for the long-term.”’

Recommendations included not investing in commercial real estate and consulting with
the APFC before making investments. In response, the authority said that they would implement
recommendations made (they have since implemented training on ethics, conflicts of interest,
and the Open Meetings Act), rewrote their bylaws, and agreed that “the trust has not met the
community’s expectations regarding open meetings and public notifications in the past.”
Nonetheless, the authority said that they will also be seeking “legislative changes” to allow for
more flexibility in investing (Hillman, 2018).

Meeting minutes from February 23, 2017, held by the LBAC, reveal that the Budget and
Audit Committee chair asked the legislative auditor if the DLA could conduct the audit of the
authority sooner than the projected timeline.” As one reporter opined, “Alaska entrusts billions
in assets to various authorities and quasi-public corporations that are run by obscure boards that

72 http://legaudit.akleg.gov/about/, accessed 7/27/18.

73 https://www.alaskapublic.org/2018/06/05/special-audit-finds-alaska-mental-health-trust-authority-violated-
multiple-state-laws/, accessed 11/11/18.

" http://www.akleg.gov/basis/Meeting/Detail?Meeting=HBUD%202017-02-23%2012:00:00#tab3_4, accessed
7/27/18.hardly anyone pays attention to. Combining huge amounts of money with no oversight is
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a dangerous mix.”” The LBAC appears to have recognized the risk at least in this instance.

In addition to the DLA, the LBAC has another professional support unit, the Legislative
Finance Division (LFD). The LFD is a nonpartisan legislative agency that serves the LBAC and
two standing finance committees. The primary responsibilities of the Legislative Finance
Division are outlined in Alaska Statute 24.20.231. In brief, the division is a nonpartisan
legislative agency that provides fiscal analyses on the budget, appropriations, and revenue. They
collaborate with the Office of Management and Budget agency to ensure that state government
finances are in order (AS 37.07). During 2017, the LFD has prepared seventeen operating
budget reports, eight capital budget reports, one supplemental budget report, and more than a
hundred fiscal notes. The division also conducts studies and prepares other miscellaneous
documents, including yearly publications and informational papers.’® According to an
interviewee, appropriation bills are drafted by the LFD. Although the LFD does not produce
financial audits, they may assist the DLA in conducting their financial audits by confirming the
accuracy of the appropriation bills mentioned. The LFD possesses a staff of roughly 30, of which
about 27 are fiscal analysts assigned to a specific area of responsibility (LFD, 2017).

In addition to its other responsibilities, the LFD is required, per AS 24.20.231(7), to
examine performance audits to identify potential savings, producing reports called Legislative
Finance Assessment of Performance Review Savings. During 2016, LFD produced two of these
reports: one on the Department of Education and Early Development and one on Postsecondary
Education. The LFD did not identify potential savings in either program, but in a letter to the
LBAC, dated January 3, 2017, LFD Director David Teal said that the review helped these
agencies prioritize their resources to cope with budget cuts previously imposed by the legislature.
77

Interestingly, in 2010, the LFD conducted a Budget Clarification Project in response to
Alaska’s anticipated shortfall of $677 million for fiscal year 2011. In hopes to simplify state
finances, the project reassigned approximately 60 minor funds to the General Operating Fund
(Alaska Policy Forum, 2010), specifically allocating $750 million into the “other funds.”’® The
project also aimed to increase transparency and decrease unnecessary spending. The project
confirmed LFD findings that several state departments “had been routinely siphoning money
from the Alaska State Permanent Fund to pay for departmental expenses.””® This entity will be
discussed further in the next section.

Oversight Through the Appropriations Process

Legislative oversight during the appropriations process is largely conducted by the House
and Senate Finance Committees and their respective standing subcommittees. With the exception
of a short statement in the Alaska State Legislature Uniform Rules that all bills involving
appropriations, revenues, or bonding must be referred to the Finance Committee, there is no

75 https://www.adn.com/opinions/2018/06/24/the-mental-health-trust-broke-the-law-but-that-matters-less-than-the-
crisis-at-hand/, accessed 11/11/18.

76 http://www.legfin.akleg.gov/Agencylnfo/AboutLFD.php, accessed 7/27/18.

7 http://Iba.akleg.gov/download/annual report/2017-Annual-Report.pdf, accessed 11/8/18.

78 https://ballotpedia.org/Alaska_State_Legislature, accessed7/27/18.

7 https://ballotpedia.org/Alaska_State_Legislature, accessed7/27/18.
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mention of the House and Senate Finance Committee’s, and their respective subcommittees’,
oversight responsibilities in the Alaska Constitution, chamber rules, or statutes. However, the
Alaska legislature does provide Layman’s Guide to the Budget Process, which provides a
description of the appropriations process.

The budget process begins with the preparation, review, and submission of agency
budgets by the executive branch to the legislature. The House and Senate Rules Committees then
introduce appropriation bills that are referred to the House and Senate Finance Committees.
Then, these bills are referred to various subcommittees for examination. This examination
process may involve public hearings. However, these public hearings usually only include
testimony from departmental experts.

After the examination process, appropriations bills are sent back to the House and Senate
Finance Committees along with recommendations. The House and Senate Finance Committees
consider these recommendations and then develop a final version of the bill. Usually, there are
discrepancies between the House and Senate final bills, in which case a conference committee
reconciles differences between the bills (Alaska Legislature, 2017). The governor can item-veto
appropriation bills (CSG, 2008). A two-thirds vote of the combined chambers may override the
governor’s veto, 8 but an override has not occurred for at least two years (interview notes, 2018).

Meeting minutes, audio, and video files document fifty or more committee hearings held
by the House and Senate Finance Committees. During these hearings, the committees listen to
the presentations of the governor’s budget from the Alaska Office of Management & Budget
(OMB). During the appropriations process, the LFD assists finance committees in various ways.
LFD creates reports analyzing appropriations and the budget, such as capital and supplemental
budget reports, as well as fiscal notes. They also provide an overview of the governor’s budget
proposal,’! a compliance report that includes the responses of each agency (Intent Memo),*?
along with many other supplemental items throughout the year and during the budget process.®
The director of the LFD presented that division’s analysis of the governor’s budget to legislators
during the January 20 hearing. LFD staff answered questions throughout the meeting.3*
According to an interviewee, LFD fiscal staff often attends finance committee hearings—not just
those on the governor’s budget—but on other bills with a fiscal impact. LFD staff provides fiscal
and other types of analysis (interview notes, 2018). When time came for the director of the OMB
to present, he remarked that the LFD version would help legislators better understand the OMB
presentation.

A video archive of a House Finance Committee meeting held on January 20, 2017,%
reveals that members asked very specific questions of the OMB director. In one instance, a
member asked if agencies were considering allowing employees who were eligible to retire early
with three months’ severance pay—an idea the Alaska Court System had pitched. In further
elaboration, “high-step employees with high salaries would be replaced with younger workers at
a great savings.” The director responded that although many people were retiring, not many of
them were being presently replaced. This was because “a retirement incentive program often
involved an employee that would require hiring three people to replace them.” Nonetheless, she

80 https://ballotpedia.org/Veto_overrides_in_state legislatures, accessed 7/27/18.

81 http://legfin.akleg.gov/Overview/Overview2019.pdf, accessed 7/27/18.

82 http://legfin.akleg.gov/Miscellaneous/FY 18IntentMemo.pdf, accessed 7/27/18.

83 http://legfin.akleg.gov/index.php, accessed 7/27/18.

8 http://legfin.akleg.gov/Charts/Budget History Presentation September 2017.pdf, accessed 7/27/18.

85 https://www.360north.org/gavel/video/?clientID=2147483647&eventID=2017011036, accessed 11/8/18.
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said it would be a consideration although implementation would have to be done in a “smart
way.” The legislator noted that replacing tenured employees would also mean more job
opportunities.

The House Finance Committee also listened to the individual budget requests and
justification from each executive department. For instance, on January 30, 2017, the committee
met all morning and all afternoon. In the morning they heard from the Public School Trust Fund
and took public testimony and also considered the appropriation for education and student
transportation. They spent the afternoon listening to presentations about the mental health budget
and the appropriation for the operating budget, loans, and funds, plus budgets for three state
agencies, (corrections, public safety and natural resources). Details of these budgets were
provided in the Fiscal Year 2019 Department Budget Overviews. The corrections commissioner
described cuts to his department’s budget totally $32 million dollars over several years. He said
that the legislature had based these cuts on an assumption that prison populations would decline.
That assumption has proved false, so he said that the department was asking for an increase in its
budget. The director and his staff used PowerPoint slides to provide detailed information across
time about the agency’s budget and a detailed breakdown of the use of the those funds.
Committee members asked questions that demonstrated knowledge of the program. With respect
to a new program, a legislator asked about problems the department might be having recruiting
staff for that program. Another legislator asked about funds that were supposed to be used for
victim restitution based on a bill that he said was passed years ago. A legislator asked about the
potential for video court hearings and other internet based processes to reduce the cost of
transporting prisoners. The committee chair ended the discussion by encouraging committee
members with more questions to attend the subcommittee hearing on corrections and to pass
questions to members of that subcommittee.

During parts of his presentation, the commissioner of Corrections referred occasionally to
discussing certain topics in more detail at the subcommittee hearing. These comments imply that
legislators are even more actively engaged in monitoring the budget and the department’s
programs through the subcommittee.® This is consistent with video evidence of a hearing held
by the House Finance Subcommittee on Corrections held on January 26, 2017.%7 At the outset of
this first meeting of the subcommittee for the 2017 legislative session, the chair read the charge
for the subcommittee as well as various procedures and other administrative requirements. He
read from a document during the first minute of the hearing that stated that during the
subcommittee a “high level program review will identify what’s working well, what can be
modified, eliminated, or enhanced to meet each department’s mission. Subcommittees will also
examine indirect expenditures to determine ways that departments can potentially increase
revenue or decrease or reduce expenditures.” The commissioner of corrections and his staff
member provided a much more detailed description of the department in this setting. For
example, he explained the difference between Alaska’s centralized corrections system and most
other states that use a system of county jails in addition to state prisons. Committee members
asked questions throughout the presentation.

The subcommittee’s discussion of Title 47 offenders demonstrates the high level of
oversight capacity exhibited by Alaska’s legislators. Title 47 prisoners are non-criminal
bookings. These include alcohol and drug intoxication. The law requires that officers who pick
these people up must take them to the hospital first, but the default last stop is the prisons if the
officers cannot find anywhere else to put them. The commissioner described risks to staff from

8 http://www.akleg.gov/basis/Meeting/Detail ?Meeting=HFIN%202017-01-30%2013:30:00, accessed 7/27/18.
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managing this population and the strain this is putting on corrections resources. He also noted
that there had been several deaths in the prisons among this population. He asserts that the
problem is getting the hospitals and the prison system on the same page because people who
cannot, for example, keep their airways clear on their own are ending up in jails rather than in the
hospitals. The commissioner reported that the number of Title 47s in jails is decreasing, and he is
working with local communities to identify other more appropriate places to put this population.

After the commissioner described costs associated with incarcerating intoxicated people
under Title 47, subcommittee members asked several questions. One subcommittee members
asked about the per prisoner costs, and another pointed out that during the 1990s, there were
people under Title 47 who were not merely intoxicated. He wanted to know what had changed.
The commissioner said that officers still bring people with mental health problems to the jails
under Title 47, but the number is smaller than the intoxicated population, and they are not as
medically fragile. Therefore, he is not as worried about dealing with that portion of the Title 47s.
Another committee member wanted to know why the percentage of intoxicated Title 47s in the
corrections system was dropping. The commissioner said that after they have one of these deaths
or other problems he visits the communities and expresses his angst about the problem, and then
the Title 47s from that area drop for a while. But, then the number of Title 47s rise again. So the
commissioner said that there needs to be policy change to resolve this problem rather than just
visits from him to hospitals to express his concerns. Another committee member asked how
other states handle this population—people who have committed no crime, but are intoxicated
from drugs or alcohol. The commissioner said that in most states this is a county problem, and
that it is handled differently by different counties. Because Alaska has a unified corrections
system, the state prisons are involved in ways that in most states they are not. Additionally,
because Alaska is so cold, people freezing on the streets is a bigger problem than it is in most
states. Therefore, according to him, it is understandable why the situation evolved and why Title
47 was created in the first place. Another committee member asked the commissioner to describe
the specific steps involved with the police officer, the hospital and the corrections department
that unfolds when a Title 47 person is brought into custody. The commissioner, in his description
of the steps, said that there is not an established standard that hospitals use to evaluate the person
when the officer brings them to the hospital and identifies that as part of the problem. There is a
lot of variation. So, “medically cleared” means different things. Prison medical staff then looks
at the person, and they may say, “Gee, this does not look safe.” Then our medical staff is in a
tense situation with the local hospital staff if they call the hospital back and challenge their
assessment. Therefore, our staff tended to accept the person into the jail. The commission said,
“Part of my approach has been to encourage our staff to push back on the hospitals.” Another
committee member wanted to know how many Title 47 offenders are repeat offenders and also
asked how the 24% (mentioned by the commissioner) decrease fits in to overall trends in this
population. The commissioner described one “frequent flyer” from Fairbanks who had been
incarcerated 50 times in the past year under Title 47. So, he acknowledged that repeat offenders
are a problem.

At this point in the meeting, the chair asked committee members to hold remaining
questions unless they were about specific numbers on the slides to allow the commissioner to
finish the formal presentation at this first meeting of the subcommittee. One subcommittee
member in particular continued to ask questions about the numbers on the slides until the chair
reiterated that there would be opportunities for more discussion later. This was a very lively
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discussion in which legislators asked questions that indicated their knowledge of the department
and their interest in understanding the challenges and problems involved.

Knowledgeable observers told us that while “[i]t is required by statute that agencies are to
submit a performance-based budget, even though the legislature doesn’t necessarily use them,
[they] are utilized by agencies and are presented (to the legislature by agencies).” Yet, this
emphasis on performance-based budgeting may have influenced the subcommittee charge, which
was read at the outset of the corrections subcommittee meetings, to focus on agency performance
in the context of the agency budget presentation. The subcommittee met four more times during
the month of February. Agenda items for those meetings were inmate and behavioral health,
community residential centers, pretrial services, electronic monitoring, budget amendment
proposals, and budget closeouts. Corrections subcommittee members’ questions during this
initial hearing focused on agency performance more than is typical in many legislative hearings
that we have listened to in other states. We consider this hearing to be a good example of
solution-driven, evidence-based oversight.

Oversight Through Committees

Meeting minutes, as well as audio and video recordings of committee meetings, reveal
that most standing committees met frequently. One committee, the Senate Resources Committee,
held 32 meetings during 2017.%%In 2018 this committee consisted of seven Republicans and one
Democrat. This is an instance in which seats on a committee are apportioned so that the minority
party holds fewer committee seats (1 of 7 or 14%) than one would expect based on its proportion
in the legislature (six of 20 seats, or 30%). During their meetings, the Senate Resources
Committee concentrated on passing legislation, hearing testimony from expert witnesses on
environmental projects and on confirming gubernatorial appointments.

A video archive of a meeting held on February 6, 2017, examined Alaska's Primacy
Program for Water and Air, which requires the Alaska Department of Environmental
Conservation (DEC) to regulate air and water quality under the primacy authority of the Clean
Air Act and the Clean Water Act. The commissioner of the DEC was at the meeting to provide
an overview of those duties and to summarize a discussion the commissioner had with the
federal agencies. Following, the overview legislators asked questions. One legislator asked, in
order to protect the fishing industry, if they should “get involved in helping steer S. 168 so it
doesn’t impact fisheries” and “if the state is still faced with getting a waiver on [the issue].”
Furthermore, that if the Incidental Discharge Act (VIDA) — S. 168 passes, many vessels that
have deck discharge would be permanently exempted. However, if it did not pass, the fishing
industry is at risk; for instance, the industry says that it is impossible for halibut boats to meet
non-discharge standards. The commissioner responded that so far, “[they have not] heard any
pushback on exempting fishing vessels.” This exchange indicates that the legislature routinely
works with state agencies to encourage them to advocate for the issues that legislators care about.

The Senate Resources Committee met on February 22, 2017% to discuss compensatory
mitigation for wetlands destruction through the federal Clean Water Act. This represents an
example of police patrol oversight with committee members seeking to understand complex

88 http://www.akleg.gov/basis/Committee/Details/30?code=SRES#tab2 7, accessed 7/27/18.
8 https://www.360north.org/gavel/video/?clientID=2147483647&eventID=2017021321, accessed 11/11/18.
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regulations in order to judge the work of a bureaucracy. The director of the Office for Project
Management Permitting (OPMP) and the Department of Natural Resources commissioner
presented information about this issue. The Army Corp of Engineers implements the federal
standards, but the EPA has oversight authority and worked with the Army Corp of Engineers to
develop the regulations. Basically, developers buy wetlands mitigation credits. One committee
member asked that the OPMP presenter to explain who is affected by this regulation—someone
building a house or someone building several houses or . . . The answer: typically any large
project, meaning something of 10 acres or more, there is subjectivity and discretion. Another
legislator asked if this applied to creeks as well as marshes. The answer: any sort of water on the
property. The OPMP director explained the difficulties that arise with applying a program
designed for the contiguous 48 states to Alaska where the practice of remediating other wetlands
to compensate for wetlands diminished in a development project is difficult. This is because
most of the existing wetlands are pristine rather than abandoned after degradation and in need of
mitigation. Therefore, the logic of mitigation credits, which works well in the contiguous United
States, is very difficult to implement in Alaska. The Army Corps of Engineers has a lot of
flexibility, and applicants can offer creative solutions to mitigate wetlands loss. One committee
member asked what the state was doing to try to address this issue. The commissioner said that
as is often the case, national programs do not fit well in Alaska. There just are not mitigation
banks where developers can go to buy mitigation credits. One committee member asked whether
Alaska could create a mitigation bank. Yes, and that’s what they have come to discuss. One
committee member in particular, complained about the burden the federal regulations placed on
small developers and native populations living on reservations. One committee member asked
where the money paid for project mitigation goes. They paid for a deed restriction for private
land owners, so that money went to the private land owners. Most committee members were not
well versed in these federal regulations, and most of the questions they asked were requests for
information about how the regulations work. The hearing persuaded the committee to support a
state managed mitigation bank as the best solution for Alaska to facilitate developers’ ability to
comply with the federal Clean Water Act. The presenters described the use of a GIS tool to
identify the value of different pieces of land with respect to mitigation credits. The chair asked
whether they needed any statutory changes to proceed. The answer: they were using existing
statutes. This was an example of an agency reporting to the legislature to keep it informed of
initiatives it was undertaking and gaining support for the proposed program. It indicates that this
agency is responsive to the legislature and wants to make sure that it has the support of the
legislature before proceeding with projects—an indication that institutional prerogatives for
checks on executive authority are respected in Alaska. The legislative committee appears willing
to be engaged and demonstrated interest in understanding the issue and associated problems and
potential solutions.

Although standing committees appear to be engaged in some facets of legislative
oversight, the audit committee does not appear to conduct specific substantive oversight itself;
instead it appears to facilitate the production of evidence and information to be used by other
committees. Detailed meeting minutes and audio and video files from past meetings held by the
Legislative Budget & Audit Committee are available on the committee’s website.”® The audio
and video archives that are available range from less than an hour to a few hours long. These
videos show that during their meetings, the LBAC spends most of their time discussing the
logistics of conducting auditing reports rather than holding hearings on the contents of the audit.

%0 http://www.akleg.gov/basis/Committee/Details/30?code=HBUD#tab2 7, accessed 7/27/18.
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Unfortunately, much of this business is done during executive sessions, which is not available to
the public. Because the LBAC determines whether to release the audit publicly, the committee
can hear the audit report in a closed executive session. This means that there is no recorded
archive available for that portion of the meeting. The hearing of the LBAC held on February 23,
2017, featured a presentation of the financial audit of the state legislature itself. It was a “clean”
audit report, and there was almost no discussion of this audit. The next audit on the agenda was a
discussion of whether the audit of the Mental Health Trust Authority could be prioritized and
finished before some other audits that were in the pipeline. The audit staff discussed the tradeoffs
involved in delaying other audits to pursue the Mental Health Trust Authority audit. As
described in detail in the section on Oversight Through the Analytic Bureaucracy, it appears that
the LBAC’s decision to prioritize the special audit of the Mental Health Trust Authority was
prudent. This recording of the LBAC clarifies the control that the committee has over the work
of the DLA. Additionally, the committee discussed the work and the funds needed to pay various
contractors that could help with the state’s single audit. There was a discussion of an RFP for
these contractors. Legislators were invited to work on the RFP to identify the scope and methods
of upcoming audits.

As described in the Oversight Through the Analytic Bureaucracy section of this paper,
the state’s sunset audits are essentially performance audits of boards, commissions, and similar
entities. These audits include recommendations for whether an entity should expire according to
whether it still meets a public need. The sunset report will be forwarded to a committee of
reference to determine whether it should be reestablished (DLA, 2017). For the year 2017, these
audits made up 80% of all audits conducted by the Legislative Audit Division. All but one audit
recommended extensions and all recommendations, except for the termination of the Alaska
Health Care Commission, were passed into law by the legislature.”! This is further evidence that
standing committees are actively involved in oversight of the executive branch in Alaska and that
legislators use audit reports in this process. We discuss details of this sunset review process in
the section on Automatic Mechanisms of Oversight.

Oversight Through the Administrative Rules Process

Alaska’s legislature recently repealed the statute that authorized its Administrative
Regulative Review Committee (ARRC) (Chap. 7 SLA 2018, H.B. 168). It reassigned the
legislature’s administrative rule review powers to the standing committees of jurisdiction. It
remains to be seen how this will affect the rule review process in Alaska. Although this bill
became effective on August 1, 2018, rule review ended in 2016 because “the house and senate
declined to appoint anyone to the committee during the 30" Legislature” (interview notes, 2018).
In fact the ARRC has not introduced legislation to repeal rules since 2003 (interview notes,
2018), so the demise of the ARRC may not have altered the de facto checks and balances
between the legislative and executive branches of Alaska’s government. Here we explain
workings of the ARRC to provide context for the likely process when the standing committees of
jurisdiction assume this responsibility.

Alaska’s legislature originally could veto proposed rules (the legislative veto) until a state
Supreme Court ruling in 1980 (State v. A.L.I.V.E Voluntary, 606 P.2d 769) declared that the use

9 http://legaudit.akleg.gov/audits/all/, accessed 7/27/18.
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of concurrent resolutions to overturn rules to be unconstitutional.’? Furthermore, a constitutional
amendment that “would allow the legislature as a whole to annul rules by resolution . . .” failed
to pass (Tharp, 2001). So, “when [agencies] promulgate rules . . . the legislature can only check
those functions by enacting new statutes according to a standard constitutional procedure,”
which usually must be passed by both houses and signed by the governor (Schwartz, 2010). So
after 1980, the ARRC could only review rules that were already in effect. In 2004, the legislature
sought to participate earlier in the rule review process to reduce the cost of badly crafted
regulations, to enhance the effect of ARRC’s opinions, to facilitate public input, and to facilitate
collaboration between the executive and legislative branches (Schwartz, 2010). The legislature
delegated the power to participate during the public notice and comment period of a rule to the
Legislative Affairs Agency (LAA). During this review, “the legislative counsel may consult with
the ... agency or the Department of Law and may make non-binding suggestions. . .” (Schwartz,
2010). The LAA is responsible for “carrying out . . . statutory and rule assignments made by the
Legislature,”®* but the LAA has only one attorney to deal with this responsibility. Therefore,
legislative rule review in Alaska was inconsistent and sporadic at best even when the ARRC
existed (Schwartz, 2010).

Currently, an agency develops the rule, notifies the public, and prepares a fiscal note.
Then, after consulting with the agency attorney, the rule is forwarded to the Department of Law.
The public can comment during the public hearing. When the public hearing is over, the agency
will adopt the rule, and submit it to the Department of Law for review and approval. The
governor’s office will also conduct a review of the rule. The agency attorney will review the rule
once more, then the regulations attorney reviews the rule and will either approve or disapprove
of the rule, and finally, the approved rule(s) will be forwarded to the lieutenant governor’s office
(who also is responsible for duties usually performed by a Secretary of State) to be filed, unless it
is returned to the agency by the governor.*

When a rule is filed with the lieutenant governor, the rules are published in the Alaska
Administrative Code,” and are forwarded to standing committees of jurisdiction (previously the
ARRC) for review, along with the relevant fiscal information (Administrative Procedure Act).
Before it was repealed, the ARRC could hold hearings and collect “comments from other
legislative committees, from the public, and from its legal counsel.” The ARRC would determine
the rule’s legislative intent and whether it was under the agency’s authority, and the ARRC could
make strictly advisory comments to the governor and the agency (Council of State Governments,
2017). This could include the promotion of the revision or repeal of an existing rule or the
agency could “introduce a bill that would enact a statute that would supersede or nullify the
regulation.””® During the meeting held on the repeal of the ARRC, a representative referenced
two distinct times where regulations were reversed by agencies as recommended by the ARRC.””
It seems plausible that the standing committees with jurisdiction will perform these same
functions.

If a rule is promulgated while the legislature is not in session, the legislature can vote to
temporarily suspend a rule until the next legislative session, although this is constitutionally

%2 http://www.akleg.gov/basis/get_documents.asp?session=30&docid=41024, accessed 7/27/18.
% http://akleg.gov/legaffairs.php, accessed 7/27/18.

% http://arr.legis.state.ak.us/, accessed 7/27/18.

% http://arr.legis.state.ak.us/, accessed 7/27/18.

% http://arr.legis.state.ak.us/, accessed 7/27/18.
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questionable (Council of State Governments, 2017; Schwartz, 2010). A two-thirds majority vote
is required, and the legislature has no power to eliminate obsolete rules.

“No legislation to repeal or amend a statute in response to proposed regulations has been
introduced by the AARC since 2003. Individual legislators often introduce bills [with] that
impact, but it is not clear how many . . . are a result of reviewing regulations or with the . . . goal
of changing a specific regulation” (interview notes, 2018). Recently, a proposed regulation
“prohibited distilleries from serving mixed drinks in their tasting rooms” (interview notes, 2018).
Legislation (SB 45 Chap. 59 SLA 2018) was introduced and passed with an amendment (HB
296) that allowed distilleries to serve mixed drinks. It is important to note that the legislature
made recommendations to the agency, but no changes to the rule were made.

The governor can return a rule if it is seen as inconsistent with the law or if it does not
adequately respond to comments made by the committee (now the committees of jurisdiction).
Otherwise, the attorney general is responsible for approving rules (Schwartz, 2010). Rules
become effective after “the Attorney General signs off on the legislative review.” Furthermore,
“the Attorney General returns about 25% of rules” (Tharp, 2001). If the rules are approved, the
agency will post a summary on the Alaska Online Public Notice System. Consequently, it
appears that the Alaska Legislature has a very limited role in the oversight of administrative
rules.

Oversight Through Advice and Consent

The advice and consent power of the Alaska legislature is discussed in Article III,
Sections 25 and 26 of the Alaska State Constitution, Rule 46 of the Alaska State Legislature
Uniform Rules, and Alaska Statute 39.05.080-200. In brief, appointments are submitted by the
governor and assigned to a standing committee by the presiding officer of each chamber for a
hearing, report, and recommendation. Furthermore, “standing committees of the two houses
assigned the same person’s name for consideration may meet jointly to consider the
qualifications of the person appointed and may issue either a separate or a joint report and
recommendation concerning that person” (Alaska Statute 39.05.080). Confirmation votes
typically occur during a joint meeting of the legislature at the end of a session (interview notes,
2018). Lack of a vote to reject means that appointees are confirmed (interview notes, 2018).

Although it is not mandatory for committees to meet on appointments, when they do
meet, a committee report is sent to the clerks noting that although they are meeting, the meeting
is not an indicator they are approving nor disapproving the appointment. Appointees will be
informed of a committee meeting beforehand, and they can choose to testify or to just listen in.
Sometimes appointees will attend in person, but most often they “attend” via teleconference
(interview notes 2018). Committee members “review . . . a candidate’s experience and interest
and ask appointees questions about their experience and interests (interview notes, 2018). This
happens more often with a new appointment rather than reappointments or interview with
appointees that the legislature already knows (interview notes, 2018). During the vote of the
entire body, the interview information gathered from the committee meetings will be used by
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legislators to testify for or against an appointment. If a legislator objects to an appointment, he or
she is asked to provide reason for their objection.”

Most appointees are confirmed (interview notes, 2018). Both legislative chambers must
confirm the attorney general, the adjunct general, heads of the following departments: civil
rights, commerce, corrections, environmental protection, fish and wildlife, highways, labor,
natural resources, revenue, social services, and transportation. Many other executive positions,
such as the state’s treasurer, comptroller, and elections administrator are filled by candidates
appointed by an agency head subject to gubernatorial approval (Council of State Government,
2014). And there are also nominees for dozens of boards and commissions that require
legislative confirmation.

The confirmation process in Alaska appears to be more contentious than it is in many
states, perhaps because some of the high profile positions, such as attorney general, are
appointed rather than elected in Alaska. Regardless of the reasons, tensions have run high
enough in the past (during the 1980s) that the state police had to be called in to keep the peace.
More recently Gov. Bill Walker called the legislature into special session in 2015 to vote on his
appointees after the legislature delayed the vote as leverage in a standoff over the Medicaid
Expansion and his threatened veto of a pipeline bill. The legislature and the governor jousted
over confirmations again in 2017 when the legislature delayed voting, and the governor called
them into session (Brooks, 2017). Ultimately they confirmed his nominees, but not until May
2017.1° This evidence of oversight seems to have strong overtones of partisan politics.

The authority of the governor to issue an executive order is granted via Article III, Sec.
23, Constitution of the State of Alaska, although the Book of the States reports that there are no
provisions to allow the governor to issue executive orders for emergencies, to respond to federal
programs and requirements, nor to appoint state personnel administration or other administration
(Council of State Governments, 2014). Alaska’s governor issues numerous orders in these
categories, however.!?! Some of these orders involved emergencies, establishing task forces or
setting priorities. It appears that there is a distinction between executive orders and
administrative orders that produces this confusion. As of November 11, 2018, Alaska’s governor
issued 301 administrative orders during his term in office, 2015-2018. Alaska’s governor also
makes policy through executive order. Gov. Walker infamously expanded Medicaid under the
Affordable Care Act using an executive order saying that state law required to him to provide
Medicaid to all eligible populations in the state. The legislature sued, but the courts agreed that
he was responsible for extending care to anyone eligible.'”* Alaska’s governor can issue
executive orders to reorganize state government, but must forward these executive orders to the
legislature within sixty days. ' The legislature can block executive orders via concurrent
resolution, although this has not happened recently (interview notes, 2018).

% https://gov.alaska.gov/services/boards-and-commissions/appointment-process/, accessed 7/27/18.
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Oversight Through Monitoring of State Contracts

According to an interviewee, during certain audits, the DLA investigates compliance with
contracts between agencies and state and federal government, and agencies and vendors.
Furthermore, Section 39.52.150 of the Alaska Executive Branch Ethics Act covers “Improper
influence in state grants, contracts, leases, and loans.”'% The legislature has their own oversight
entity (the Select Committee on Legislative Ethics Act) to administer the Legislative Ethics Act.
The executive branch enforces the Executive Branch Ethics Act through the LBA, the
Designated Ethics Supervisor (DES), the attorney general, and the relevant board.

The special audit of the Alaska Mental Health Trust Authority (AMHTA) described
earlier explicitly cites the Ethics Act; “a fair and open government requires that executive branch
public officers conduct the public’s business in a manner that preserves the integrity of the
governmental process and avoids conflicts of interests.” As discussed earlier, the AMHTA audit
identified several ethics violations. But it also identified problems with the authority’s
contracting process, which violated the ethics act. For example, there was “a $1.375 million
Request for Proposal (REP) for a multi-year project was issued without approval and knowledge
by the entire board.”

The analytic bureaucracy has authority via legislative audit over the executive branch
contracts, which (as in the above special audit) can point out violations of the law. Additionally,
it appears individual legislative committees can conduct oversight over state contracts. For
example, there was a joint meeting held on July 11, 2018, between the House and Senate
Resource Committees on the Alaska Gasline Development Corporation (AGDC). The AGDC
works with the federal and state government, specifically Alaska’s Department of Environmental
Conservation, the Department of Natural Resources, and the Department of Transportation and
Public Facilities.!* Before the meeting, one of the Senators requested various details and lists
pertaining to the corporation’s contractors, services from state employees, executive sessions
held by the Board of Directors, and so forth.! The meeting focused on the Alaska Liquid
Natural Gas (LNG) Project, and the potential “influence of partisan politics on the project,” as
committee members remarked that some executive branch employees were working for the
AGDC.""" However, one of these legislators also remarked that although legislative oversight
over the project is important, it is also “important not to micromanage what the state corporation
is doing.” The Department of Natural Resources and the Department of Revenue were there to
present analyses of the project as well, and were asked questions as to how the state would pay
for its part in the project.'®®

Alaska’s legislature appears to use the tools it has to monitor state contracts, but most of
this oversight addresses conflicts of interest and financial issues with contracts. As we know
from examining other states, the issue of contractor performance in delivering public services
can present serious challenges for state governments. We found no evidence that this sort of
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contract monitoring was occurring on a systematic basis in Alaska—a condition that appears to
be typical across the states.

Oversight Through Automatic Mechanisms

Alaska requires its legislature to conduct comprehensive reviews of all statutory agencies
on a preset schedule (Baugus and Bose, 2015) based on a sunset law that passed in 1977. Alaska
appears to not currently have sunrise provisions or to conduct sunrise reviews.'*” According to
Alaska Statute 44.66, the Legislative Audit Division and Legislative Finance Division audit the
activities of agencies, boards, and commissions under the general supervision of the Legislative
Budget and Audit Committee are required to conduct sunset audits. Between 2001 and 2005,
Alaska conducted the second highest number of “sunset reports” among the states (Risley, 2008).
According to the LBAC, “the audit report, along with other reports and testimony, is considered
when determining if there is a public need for a board, commission, or program.”!!°

Even though the LBAC is responsible for seeing that sunset audits are conducted, it does
not have the authority to determine whether an agency, board, or commission should be
discontinued. According to Alaska Statute 44.66.050, “Before the termination, dissolution,
continuation, or reestablishment of a board or commission, a committee of reference of each
house, which shall be the standing committee of legislative jurisdiction as provided in the
Uniform Rules of the Legislature, shall hold one or more hearings to receive testimony from the
public, the commissioner of the department having administrative responsibility for each named
board or commission, and the members of the board or commission involved.” Furthermore,
“During a public hearing, the board or commission shall have the burden of demonstrating a
public need for its continued existence or the continuation of the program and the extent to which
any change in the manner of exercise of its functions or activities may increase efficiency of
administration or operation consistent with the public interest.” Lastly, “The committee of
reference may introduce a bill providing for the reorganization or continuation of the board or
commission.” Moreover, sunset reviews interact with the appropriations process because
sometimes it is necessary to appropriate funds to continue the work of a board or commission
(interview notes, 2018).

From 2012-2014, Alaska’s legislature conducted 17 reviews, eliminating zero boards and
laws, while renewing all 17 reviewed (Baugus and Bose, 2016). Therefore, it is possible that the
legislature makes little of no use of its ability to terminate boards and commissions. Yet it
appears that sunset review hearings are vigorous and that legislators take this responsibility
seriously. Therefore, the reviews might have accurately determined that all these boards and laws
were valuable.

Recently, the Senate Finance Committee, Senate Labor and Commerce Committee,
House Finance Committee, and House Labor and Commerce Committee all separately held
hearings on H.B. 275 and H.B. 273, which extended the termination of the Board of Massage
Therapists and the Marijuana Control Board.!'! In the Labor and Commerce meeting, held on
January 22, 2018, the legislative auditor presented the sunset audit, provided testimony, and
answered questions. The director and board members were also present to answer questions. For

199 https://www.clearhq.org/page-486181, accessed 7/27/18.
19 http://legaudit.akleg.gov/about/, accessed 7/27/18.
" http://www.akleg.gov/basis/Bill/Detail/30?Root=HB0275#tab4 4, accessed 7/27/18.
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instance, the director was asked about investigations, and the director responded that the Alcohol
& Marijuana Control Office typically only investigates complaints and does not actively seek out
problems. In response, the legislator asked if there were “sting” operations to “get people to
break the rules.” In response, the director said that there is the shoulder tap program, which is an
attempt by an underage person to get people to purchase alcohol for them and a compliance
check to see if underage people could directly purchase alcohol. Furthermore, the director said
that they would like to expand these checks onto marijuana regulation, and that the checks
overall help enforce the law. This evidence indicates that audits are presented to and utilized by
standing committees, specifically during hearings with agencies present.!!?

Methods and Limitations

Alaska provides public and online access to video, agendas, and detailed meeting minutes
(transcripts) of their committee hearings. All three allowed for thorough investigation of
particular topics, such as the usage of audit reports. We also conducted interviews with five out
of the eight people we reached out to in Alaska (these numbers do not include individuals who
only forwarded us to other individuals). Overall, Alaska’s legislature provided many staff and
website resources that improved the accuracy of our assessment of the state’s legislative
oversight capacity.

"2 http://www.akleg.gov/basis/Meeting/Detail ?Meeting=HL%26C%202018-01-22%2015:15:00, accessed 7/27/18.
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Legislative Oversight in Arizona

Capacity and Usage Assessment

Oversight through Analytic Bureaucracies: Moderate

Oversight through the Appropriations Process: Moderate

Oversight through Committees: Moderate

Oversight through Administrative Rule Review: Minimal

Oversight through Advice and Consent: Minimal

Oversight through Monitoring Contracts: Minimal

Judgment of Overall Institutional Capacity for Oversight: Moderate

Judgment of Overall Use of Institutional Capacity for Oversight: Moderate
Summary Assessment

The Arizona legislature possesses adequate capacity to effectively engage in oversight of
the executive branch and does engage in some oversight. Its staff resources are abundant, and the
quality of its work appears solid. The process of reviewing agency progress before releasing
quarterly funds is a powerful mechanism for oversight. There are several other mechanisms in
place that allow for a moderate level of oversight, despite one-party dominance. Although the
Department of Administration takes the lead in contract monitoring, the legislative support
bureaucracies (audit and fiscal staffs) have some authority to investigate contracting problems
directly. This was demonstrated in an audit of the Department of Administration, exposing issues
with the oversight of contract administration in the department.

Major Strengths

The presence of powerful appropriations committees and the Joint Legislative Budget
Committee (JLBC) ensures that the necessary information is available for oversight through the
power of the purse. The quarterly review through the appropriations committee is a very
powerful tool and could be used to assert strong control over agency performance. The sunset
review process ensures that agencies are held accountable for implementing audit
recommendations. It is typical for agency heads to reference audits when testifying of their
efforts to improve the performance of the agency. Republicans have maintained trifecta control
over the government for a majority of the last 21 years, yet the legislature still appears to take
some oversight responsibilities seriously.

Challenges

The executive branch has placed a moratorium on administrative rulemaking. Although
there is a process in place that allows agencies to request authorization to submit a rule, the
moratorium “discourages state agencies from updating their current rules to ensure they are
based on current scientific knowledge and continue to maximize net benefits” (Smith, 2014).
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Also, the legislative mechanism for oversight over rulemaking was inactive. Some legislators do
not seem to possess the program knowledge or understanding to effectively wield the powerful
oversight tools they possess in the appropriations and committee processes. Therefore, tools such
as the quarterly reviews in the appropriations processes are not used as effectively as they might
be. Oversight through some committees of reference appears lax, largely because the available
tools are not used effectively by legislators who do not appear to be familiar with the programs
being reviewed.

Relevant Institutional Characteristics

Arizona has a hybrid legislature, with the majority of legislators holding full-time jobs in
addition to their legislative responsibilities (Gray et al., 2017). Legislators receive approximately
$24,000 for the legislative session as base pay, with an estimated maximum compensation of
$28,000 including an unvouchered allowance (Gray et al., 2017). Moreover, the legislative
session is short—beginning annually the week of the second Sunday of January and ending on
the Saturday during the week in which the 100" calendar day falls. Despite this, Arizona is
ranked as the 14" most professional legislature in the nation according to the Squire Index,
owing to its relatively large staff size (Squire, 2017). There are approximately 598 permanent
staff members (Gray et al., 2017), who work even when the legislature is not in session and
another 97 staff serving only during the session (NCSL, 2017).

Arizona has a bicameral legislature with a total of 90 legislators—60 representatives and
30 senators. Term limits were enacted in 1992. Representatives and senators serve two-year
terms with a limit of four consecutive terms. Once legislators meet the term limit in one chamber
of the legislature, they can run for a seat in the other chamber. There are no lifetime limits in
either chamber, '3 so legislators can cycle back and forth between the two chambers, assuming
they win their election contest (Arizona Constitution, Section 21, Part 2). The first year the
impact of these implemented term limits were was in 2000. Term limits will impact 20% of
Senate seats and 13.5% of House seats in the 2018 elections.

Arizona’s governor has only moderate institutional power, ranked 28" nationally
(Ferguson, 2015). The governor possesses strong budgetary power, with full authority to propose
the budget. The legislature can only adopt or revise the governor’s budget. The governor has
veto and line-item veto power, and a legislative override requires a two-thirds vote of both
chambers. The governor is elected for a four-year term with a limit of two terms. The executive
branch includes 10 other elected officials. In addition to the governor, other elected offices
include the secretary of state, attorney general, treasurer, superintendent of public instruction,
state mine inspection and a five-member corporation commission (Haider-Markel, 2008, p. 370).
If these officials are affiliated with different political parties, it could produce a fragmentation in
the executive branch that could limit the decision-making power of the governor. The elections
for these positions are held opposite the presidential election cycle, leading to low voter turnout.
All elected in 2014, the current governor, attorney general, secretary of state, and governor all
identify as Republicans, so the executive branch is currently homogeneous.

Arizona has a lower than average percentage of its population employed as local and state
government employees—10.3% compared to the national average of 11.3% (Edwards, 2006).

113 https://ballotpedia.org/Arizona_State Legislature, accessed 9/27/18.
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This author’s comparison of the smallest and biggest bureaucracies for certain classes of
employment reveals that Arizona has the smallest welfare bureaucracy out of all of the states,
with 0.7% share of total state and local government employment compared to a national average
of 1.5%.

Political Context

Arizona citizens are registered approximately evenly across the parties as Republicans,
Democrats, and Independents, 38%, 32%, and 30% respectively (Haider-Markel, 2008, p. 365).
Reflecting this relatively even distribution of party identification, state legislative elections are
highly competitive, ranking 8" in the nation during the 2014 election cycle.!!* This level of
competition extends into the House and Senate, as well (Hinchliffe and Lee, 2016). Shor and
McCarty rank both chambers as the third most polarized in the nation (2015).

One-party government pervades Arizona politics, with only one brief stint of divided
government since 1993—from 2001 to 2002. Despite having only a moderate advantage in voter
identification, the Republican Party has recently dominated state government, holding a trifecta
for 17 of the last 21 years from 1993 to the present. The Republican Party held trifectas from
1993 to 2000, and again from 2009 to the present. The Democratic Party was able to govern
under trifecta leadership for a short period of time from 2003 to 2008.

Dimensions of Oversight

Oversight Through Analytic Bureaucracies

Arizona’s auditor general is appointed by the legislature, specifically the Joint Legislative
Audit Committee (JLAC), subject to confirmation by a majority vote in both legislative
chambers. The JLAC is responsible for overseeing the audit function of the legislature and
requiring state agencies to comply with audit findings and recommendations. The JLAC, created
by statute A.R.S. 41-1279, provides direction to the Office of the Auditor General (OAG).

The functions and qualifications for the OAG and the auditor are specified via statute
ARS 41-1278-1279.01. The auditor must be a certified public accountant (CPA). He or she is
supported by a deputy and 200 employees, 54 of whom hold a CPA designation (NASACT,
2015). The OAG has five divisions: accounting services, financial audits, financial
investigations, performance audits, and school audits. During the fiscal year 2015, the office had
a budget of $20 million, of which $18.2 million was a state appropriation, with an upper level
auditor having an average salary of $73,310 and 10.6 average years of experience (NASACT,
2015).

The OAG has audit responsibility for state agencies, counties, universities, school
districts, and community college districts. The three main report types include performance and
special audits, financial and federal compliance audits, and procedural and compliance reviews
and investigations. According to the Auditor General’s 2017 Annual Report, the OAG completed
223 reports during the 2017 fiscal year and reported that agencies consistently implemented 95%

14 https://ballotpedia.org/Party control of Arizona state government, accessed 10/23/18.
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of performance audit recommendations within two years.!!> Of these reports, 53 focused on state
agencies, but only 10 of these were performance audits or similarly comprehensive special
reports. The OAG shares the audit responsibility for financial audits and the single audit with an
outside CPA firm. The audited agency selects the firm with assistance from the OAG. The OAG
has the authority to obtain information, but does not have authority to issue subpoenas.

Some audits are mandated, but the legislature also can request audits, as well as specific
research and investigative projects. Prior to conducting performance audits, the OAG attempts to
get input from a legislator or committee staff on the focus and scope of the audit. For mandatory
performance audits, statute requires that the agency be allowed 40 days to make comments on
the audit after the first draft.

After audit reports have been released, the JLAC ensures that each report gets a public
hearing with a legislative committee. The hearing could be with the committee of reference,
another relevant committee, or the JLAC. Committees of reference are five-member
subcommittees assigned by the JLAC to participate in the sunset and sunrise processes and to
prepare any legislation necessary to implement audit recommendations. During these hearings,
the audited agency must respond to each audit recommendation, indicating whether they agree
with the recommendation or not. The OAG follows up with audited entities to assess their efforts
to implement recommendations at six and 18 months, or longer if additional follow up is
necessary. These reports are submitted by the OAG to the JLAC regarding the implementation of
the audit recommendations.

A legislative staffer confirmed that reports generated by the OAG are used frequently
when committees are considering legislation and during the sunset and sunrise processes
(interview notes, 2018).

Oversight Through the Appropriations Process

In Arizona, the governor must produce a budget within five days of the start of the
legislative session for legislative review. Next, the Joint Legislative Budget Committee (JLBC)
staff provides legislators with a baseline document that includes the consensus revenue estimate
and spending estimates. The baseline document is not a budget proposal, but is a guideline on the
size of the projected budget. In order to produce revenue and spending estimates, the JLBC
consults with the Finance Advisory Committee (FAC), which is a 14-member committee of
private and public sector economists. Estimates from the JLBC, FAC, and two University of
Arizona models are equally weighted to produce a revenue estimate for the current and
upcoming fiscal years. However, neither the governor nor the legislature is constrained by these
estimates.

Next, the legislature crafts its own appropriations bill, and as part of this process JLBC
staff creates a line-by-line comparison of proposed appropriations and proposed gubernatorial
budget requests. This comparison is used during appropriations hearings. As a result of
Republican dominance in Arizona, the governor gets much of what is submitted in the
gubernatorial budget. However, during the 2017 budget cycle, the governor requested an
additional $113.6 million for K-12 education initiatives. The final budget “included an additional
$167 million for K-12 education, plus additional money for inflation and student growth” (Rau

115 https://www.azauditor.gov/sites/default/files/Annual Report.pdf, accessed 10/23/18.
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2017).''® This suggests some legislative independence from the executive branch even under
one-party government.

To facilitate legislative oversight, Arizona was an early leader in the use of program
review during the budget process. In 1993, Arizona adopted a series of budget reforms that
included a Program Area Review (PAR) process. The PAR included a specific list of programs
for review. This process evolved into a process established in 1999 known as the Strategic
Planning Area Review (SPAR) process—another form of program review. The outcome of a
SPAR review was retention, elimination, or modification of a program area. The JLBC was
charged with selecting the programs for SPAR review.

SPAR was highlighted in a 2005 Government Accountability Office (GAO) report on
performance budgeting.!!” Despite this acclaim, Arizona repealed SPAR in 2013 (Laws 2013,
First Special Session, Chapter 6). Review of legislative hearings indicates that there was no
significant opposition to the repeal in the Senate, but that there was pushback in the house
hearings.!'®!!” Representatives worried repealing SPAR would remove the requirement for
agency goals to be included in strategic plans and absolve the senate and the house
appropriations committees of the requirement to review strategic plans annually. Specifically,
Rep. Carl Seel asserted that agencies would no longer be accountable for appropriate use of the
people’s money.!?° Although vocal opposition to the bill is evident in this committee hearing, it
still passed with 18 ayes, 11 nays, and 1 abstention. Despite concerns about undermining
oversight of state agencies, video recordings of JLBC hearings, discussed below, demonstrate
that legislators have tools that facilitate oversight.

The legislature uses small powerful joint budget planning bodies, which include the
JLBC and appropriations committees in each chamber, which must approve budget
recommendations, to hold state agencies accountable for use of money appropriated. As part of
this process, some agency funds are not released until the agency reports progress in meeting
performance targets for some programs.

The JLBC has a total of 16 members, including chairs of the appropriations committees
in each chamber, the Finance Tax Committee Chairs from each chamber, the majority party
leader from each chamber, and five other members of the appropriation committees of each
chamber. Chairs of the appropriations committee from each chamber take turns chairing the
JLBC. The JLBC receives support from 30 professional analysts. It is typical for agencies to give
full reports during appropriations hearings, and those reports will include information from the
OAG audit reports (interview notes, 2018). They report on the improvements the agency has
made as a result of implementing the audit recommendations. Additionally, the auditor general
will testify during appropriations meetings (interview notes, 2018).

The JLBC hearing on December 14, 2016, focused on several agencies’ third quarter
progress reports.!?! The JLBC met to approve the release of funds for several agency programs
based on whether the agency had met their third quarter performance targets. One of these, the

116 hitps://www.azcentral.com/story/news/politics/arizona-education/2017/05/06/arizona-education-funding-budget-
ducey-legislature/308655001/, accessed 10/23/18.

17 https://www.gpo.gov/fdsys/pkg/GAOREPORTS-GA0-05-215/html/GAOREPORTS-GAO-05-215.htm, accessed
10/23/18.

18 http://azleg.granicus.com/MediaPlayer.php?view_id=21&clip_id=12834, accessed 10/23/18.

119 http://azleg.granicus.com/MediaPlayer.php?view_id=21&clip_id=12835, accessed 10/23/18.

120 http://azleg.granicus.com/MediaPlayer.php?view id=21&clip_id=12857, accessed 10/23/18.

121 http://azleg.granicus.com/MediaPlayer.php?view_id=26&clip_id=18230, accessed 9/29/18.
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review of Joint Technical Education Districts (JTED), was presented by the director and another
manager from the Arizona Department of Education (ADE). The chair’s opening remarks about
an Arts Management program jokingly asked, “What do they do? Move art around on the wall?”
Legislator A repeatedly interrupted the both presenters and rephrased their statements using
pejorative terms. At one point, the committee chair interjects, saying, “Gotcha.” That aptly
characterizes the hearing at that point. It does not appear that this is a genuine effort to learn
about the progress ADE was making to implement the state programs for technical education of
high school students. The department reported that it has disqualified seven of the programs and
was still gathering data about seven other programs, while the 44 remaining programs were
judged to meet state standards. The department reported that it would now proceed to examine
individual courses within the programs. Legislator A seemed to have a very hard time
understanding the difference between a program and courses within a program. Things became
even more chaotic as this senator pressed the presenter about whether school districts would
receive state funds for students enrolled in courses if the district’s program was one of the seven
not certified by the Department of Education. Legislator E attempted to help him understand how
schools were reimbursed for vocational education. The committee members argued among
themselves for almost 10 minutes, while the presenters waited to continue. Legislator C was
recognized by the chair and asked the presenters a question returning the focus to them. The
chair tried to narrow the focus to the specific question of whether to give extra funding for the
vocational education. Legislator B asked where the funds appropriated for the special technical
education programs go if the department cannot spend them. The chair replied that the money
would return back to the general fund. Legislator B protests that we’re cutting education. The
chair retorted, “Here we go again.” Shortly after, the chair interrupted and said, “I’m not patient
today.” Then, he asked the presenter to explain the criteria for the programs. And they voted. The
Department of Education recommendation for the vocational technical programs was adopted,
with only a small number of no votes. This portion of the hearing could be characterized by the
chair’s “gotcha” interjection. The tone of the hearing at this point was partisan. Other portions of
the hearing, however, demonstrated higher quality oversight—focused on evidence gathering and
less on partisanship.

The next presenter was JLBC staff reporting on a program that provides funding for
school construction. She was allowed to make her presentation without interruption. Legislator
A, who interrupted the previous presenters, had left the hearing. Legislator D argued for giving
teachers raises instead of building more schools. No one said anything else. The motion passed
with no further discussion.

Later in the hearing, JLBC staff presented information about the Department of Child
Safety’s progress on program benchmarks. No one interrupted him, but also no legislator asked
any questions. The chair then invited the department director to address the committee. He
reported that the department had been reducing its 3,248 case backlog and that there were only
17,900 children in foster care—a slight decline rather than the 10% annual increase in foster care
services the state had experienced recently. Legislator A, who had returned, said he had received
an email saying that caseworkers only needed a high school diploma and five years of
experience. The director replied that he might be describing the requirements for a case aide to
be promoted within the agency to a caseworker position. The director said that case aides were,
with several years of experience, demonstrating that they were some of the best case managers in
the department, but if they did not have a bachelor’s degree they could never be promoted to the
position of caseworker. Given the low pay for case aides, these employees were transferring to
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other state government positions—a loss to his department in his view. Therefore, the
department changed the requirements for the caseworker position to either hold a bachelor’s
degree, or five or more years of experience within the department. Legislator A wanted to know
if that change is part of the bill before the committee. The director said that that change was
already made internally. Legislator A said well if it’s not part of this bill then forget about it.
Legislator B asked about whether there was any information about whether the decline in foster
care placements was a result of kids aging out of the system or other sources. The director
referred him to some of the slides on the packet of information provided by the department that
provides information about “exits” from foster care. Legislator B then asked for a chart that
would combine the age, the number of children, and their progress through the foster care
system. The director said that they have the data and would produce such a chart. Next,
Legislator B asked about the money budgeted for open caseworker positions. He wanted to know
where the money appropriated to pay for those positions went and what use was being made of
it. The director pointed out that the numbers the legislator cited, 1,406 funded positions, would
also include managers, and not just caseworkers. Therefore, he wanted to check on exactly how
many vacant lines there were, and also said he wanted to check on the status of the money from
vacancies. Therefore, he said he would get back to Legislator B with the accurate information.
Legislator D asked whether the department would meet the director’s previous goal of reducing
the backlog of cases to 1,000 by the end of December. (The hearing occurred on December 14).
The director said no, but he hoped the committee would appreciate the progress they were
making even if they had not yet reached their targeted level of backlog reduction. Legislator D
then asked about use of funds that had been appropriated to deal with the backlog. The director
deferred to JLBC staff to respond to that question. JLBC staff provided a detailed response about
the use of the funds, contracting with outside entities to reduce the backlog and contracts that
would find permanent placement for children. After a very detailed description by staff,
Legislator D followed up by saying, “I’m just trying to determine whether the money is being
used for the appropriate activities.” The JLBC staff said yes, it is. Legislator C asked about the
amount of in home care services being provided to children. The director explained that these
services are provided by private contractors and sometimes those organizations have “resource
constraints,” so they might be slow in providing the services. The department, he said, is
working with the contractors to try to increase the response time for in-home services. Legislator
C asks about whether the director was concerned that the outside service providers might
continue to feel these constraints. She has heard that many of them are going out of business due
to financial problems. The director replied that the department is concerned about that, and they
are working with the companies to make sure that they can afford to stay in business. Legislator
C then asked about the department progress in redoing contracts for paid aides. The director
replied that the contract guidelines were being revised to incorporate nationwide best practices
and the proposal language would be done in about March. The vote to release the next quarter’s
funds was held and passed unanimously.

This section of the committee hearing demonstrates a genuine interest among committee
members for information about progress the department is making to improve its performance
and for evidence about whether funds appropriated to reduce a case backlog are being use
effectively. However, only three legislators consistently asked questions that probed for more
evidence about the department’s performance. One legislator appeared to appreciate the
importance of the interface between the department and the private sector entities under contract
to provide service to children. The chair was out of the room for much of the hearing, so the vice
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chair managed the discussion—again underscoring the importance of a committee chair in
setting the tone and tenor of a budget hearing such as this. Moreover, Legislator A, who asked
unrelated and uninformed questions, was not in the room for much of this discussion. Clearly
some knowledgeable Arizona legislators asked probing, but respectful, questions of the
Department of Children’s Services director. This hearing illustrates the extent to which the
quality of legislative oversight can be easily influenced by committee decorum, legislator
knowledge, and relationships between committee members (O’Donovan et al, 2016).

Oversight Through Committees

Arizona’s Senate has 10 standing committees in addition to the appropriations
committees. The House has 14 standing committees in addition to the appropriations committees,
plus three appropriations subcommittees. According to a Senate staffer, the reports from the
OAG are reviewed during standing committee meetings (interview notes, 2018). The source also
reported that it is typical for a report to be read by committee members. Often times a report will
be mentioned during meetings by a liaison from the agency or a member from the standing
committee. The JLAC assigns each audit to a committee for a public hearing. The JLAC can also
take other steps if it feels that an audit report needs further review.

Standing committees meet regularly during the legislative session. For example, the
Education Committee met 21 times during the 2018 legislative session. Agendas for most of
these meetings list bills considered, but there are also presentations from local school district
officials, education programs (some of them private-sector entities), the state board of education,
and others.

The February 8, 2018, meeting of the Senate Education Committee was selected for
review because its agenda featured some items that seemed likely to trigger legislative oversight.
There were two gubernatorial nominees appearing before the committee, and several pieces of
legislation related to state agency performance: a cost study, certification of technical education
programs, pupil assessment data, a tool for evaluating teachers and principals, annual
achievement profiles for schools, and statewide assessment of schools through a private vendor.
The committee hearing opened with a presentation from the Zip Code Project about a program to
meet the educational needs of at-risk and non-traditional high school students. The program staff
from the Department of Education explained the program and brought a recent top graduate from
the program to tell the committee about how much the program had helped her. Committee
members asked questions about how they might be able to get such a program in their own
district and generally praised the presenters. Questions, however, did not demonstrate much
knowledge about education in general. For example, one committee member asked the presenters
what “soft skills” were. The next item on the agenda was a confirmation hearing for two
executive nominees to the Commission for Post-Secondary Education. Staff described the
position for which the candidates had been nominated. The nominees spoke to the committee and
described their background and their interest in the position and their qualifications. No one
asked either nominee any questions. The committee voted on whether to recommend each
nominee to the full Senate. Both votes were unanimous in their support of these nominees. It
would appear that in this case oversight of executive nominees was pro forma.

The remainder of this committee meeting addressed several pieces of legislation. Staff
provided an overview of each item. The first piece of legislation involved a cost study to
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determine appropriate levels of funding for special education services. Questions from
committee members about this cost study probed for relevant information about the specific
details of the bill and the rationale for sampling school districts to estimate an appropriate cost
formula. Agency experts and staff from the auditor’s office answered most of the committee
members’ questions and tried to reassure committee members that a sample of school districts
would provide the information needed to estimate costs. The committee unanimously supported
sending this item to the full Senate with a “do pass” recommendation.

In general, staff would read a bill and any amendments to the bill, and the chair would
ask if anyone on the committee had questions. The chair would then provide time for lobbyists,
the public, private organizations, and others to make comments. Often, there were just a few
committee questions or public comments. For some bills, there was extensive conversation and
questions. The public appeared to be a valuable resource for this committee. The public
commenters provided a lot of data and evidence about these pieces of legislation. One legislator
proposed an amendment that she said resulted from a substantive expert who is one of her
constituents. Most committee members’ questions asked for an explanation of program details.
The discussion and questions asked about AZMerit—a standardized achievement test—revealed
that the legislators have limited understanding of the information provided by this test. Staff had
a difficult time explaining some of the technical issues involved in standardizing test scores and
in-test security if some data were to be released. The discussion seemed to add to legislators’
confusion by introducing more and more technical details involved in standardized tests. Despite
this, the committee voted unanimously to send the bill to the full Senate with a “do pass”
recommendation. In fact, all items considered in this committee hearing were sent to the full
Senate with a unanimous recommendation to pass, even on items for which there seemed to be
substantial uncertainty and confusion among the committee members.

Although standing committee meetings provide an opportunity for oversight, that
opportunity was not necessarily realized in this meeting. Contrary to comments by interview
respondents, it was not clear in this particular hearing that legislators were familiar with reports
and information on the topics that arose in the committee. Comments made during this hearing
suggest that some discussions occurred outside the hearings in the chair’s office. This means that
some oversight could occur in informal settings. Therefore, interview responses that claim that
audit reports are used by standing committees could reflect behind the scenes work by committee
members.

Arizona uses a system of joint chamber subcommittees, called committees of reference,
to transact business during the interim between legislative sessions. These 10-member subgroups
(five legislators from each chamber) are described as proxies for standing committees.!'*> No
more than three of the five members from each chamber of a committee of reference may belong
to the same political party. The JLAC assigns specific state agencies to committees of reference,
based on substantive jurisdiction. Committees of reference hear auditor’s reports and also
implement Arizona’s statutory requirements for sunset and sunrise review at the request of the
JLAC. In this capacity, the committee of reference holds public hearings to decide whether to
continue, revise, consolidate, or terminate specific programs within state agencies, boards,
commissions, and institutions, as well as entire state agencies.!?’

122 https://www.azleg.gov/sunset_review.pdf, accessed 10/7/18.
123 https://www.azleg.gov/sunset_review.pdf, accessed 10/1/18.
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The agenda for a hearing of the Senate and House Education Committee of Reference
held November 14, 2016,'?* began with an overview of the committee of reference’s duties. The
chair of the subcommittee explained very briefly what the committee would be doing. Next, staff
from the OAG gave the first presentation, an audit report on state school districts. The OAG
audits school districts on a rotating basis. Staff provided the general findings of these audits. For
example, to paraphrase staff comments, there is a pattern across schools of over reporting
mileage, which then uses up funds that could pay for other educational activities. Later in the
meeting, the committee of reference heard an audit of another Department of Education program,
Empowerment Scholarship Accounts (ESA). This program provides parents with funds to seek
other school options for children with special needs. The parents receive a debit card to purchase
educational resources and services. The OAG audit identified problems with inappropriate use of
funds. The department replied to this audit finding by explaining ways it was improving the
tracking of the funds. Legislators’ questions reflected their concerns about monitoring the use of
public funds. Public commenters included parents who used ESAs for their special needs
children. The chair limited public presenters to one or two minutes. They argued that the
flexibility provided by debit cards was crucial to their success in accessing services for their
children. There was no action taken, and no legislative recommendations. This section of the
hearing simply ended with public comments. The next audit, a statutory audit of the Arizona
Department of Education K-3 Reading Program, was presented by OAG staff. The department
replied to the audit findings explaining that it had just taken over this program, which had been
operated by the State Board of Education during the audit period. There were no questions, and
the meeting adjourned.

Although Arizona’s committees of reference appear to have specific oversight
responsibilities, they do not operate in the way that interim committees work in other states. In
other states, such as Montana or New Mexico, interim committees meet for several days in a
location outside the state capital to investigate and learn about public programs under their
jurisdiction. Arizona’s committees of reference appear to meet for about the same amount of
time that standing committees typically meet, and meet in the Arizona Capitol rather than spend
a couple of days together and visiting sites to observe public programs in action. Additionally,
their responsibility to hear audit reports for the agency over which they have jurisdiction is
merely to listen to a presentation of the audit and the agency response, then ask a few questions,
and listen to public comments. Even when committee members expressed concerns about a
program, such as the debit cards for ESA, no legislative action was mentioned. The legislators
acted like spectators.

Oversight Through the Administrative Rules Process

An agency must have statutory authority from the legislature to make rules and must
specify the costs and benefits to rules, including any impacts to small business. With respect to
rule review, however, the executive branch takes the lead. The Governor’s Regulatory Review
Council (GRRC) is responsible for reviewing most rules, but emergency rules are reviewed by
the attorney general. The members on the GRRC are appointed by the governor, but must be
approved by the Legislative Rules Committee. The GRRC must review rules before finalization

124 http://azleg.granicus.com/MediaPlayer.php?view_id=26&clip_id=18191, accessed 10/7/18.
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using the following criteria: (a) legality and/or procedure; (b) authority and legislative intent; and
(c) reasonableness, efficiency, and effectiveness. If the rule does not meet this criteria, the GRRC
may return the rule with comments to the agency. The GRRC has mandatory approval or veto
power over rules.

A periodic review of all rules is required every five years by statute A.R.S. 41-1056. The
executive agencies are required to complete the review and submit a report to the GRRC. The
reviews assess the ongoing need of rules, public complaints, and economic impacts. The GRRC
must approve the agency reports or the rules expire. If the agency fails to submit the report, the
rule expires.

In 2009, the Administrative Rules Oversight Committee was established via statute
A.R.S. 41-1046. The members of the committee are appointed by the legislature, and the
committee is staffed by the Legislative Council. The statute indicates that the committee may
review rules for conformity with statute and legislative intent. The committee can provide
comments or testimony to the GRRC regarding rules. Per statute, the committee is also
responsible for an annual report to the legislature regarding duplicative rules. However, the state
website does not have a page for this committee and there are no reports of this type under the
website for the Legislative Council. Knowledgeable staff report no awareness of a legislative
review for rules (interview notes, 2018). This is consistent with Schwartz’s assessment that
legislative review is inactive (2010, p. 98 and p. 161).

The larger issue with oversight of administrative rules is a moratorium of new rules. A
recent 2018 executive order requires that any agency seeking to promulgate a rule must seek
special permission from the governor.'? This includes new or amended rules. A prior moratoria
was initiated by former-Gov. Brewer based on her view that rules have a negative economic
impact on the state. She described rules as potential “job killers” and obstacles to economic
growth” (Smith, 2014).'?® According to a GRRC staffer, if an agency wants to make a new rule,
they can request approval from the governor’s office. If the agency receives approval to submit a
rule, it still goes through the rulemaking process and review by the GRRC (interview notes,
2018). The staffer indicated that rules packages, not individual rules, are counted. Even during
the moratorium, the GRRC still received approximately five to six rulemaking packages per
month.

Oversight Through Advice and Consent

The governor directly appoints 21 administrative officials. Out of the 21 officials, 19
positions require approval by the Senate (CSG, 2016). The exceptions are the directors for the
Department of Emergency and Military Affairs, and the Department of Health Services. With a
Republican trifecta, it is not expected that the Senate would oppose gubernatorial appointments.
In the 2017 session, the Senate confirmed 68 out of 74 gubernatorial appointments. The
remaining six have not been confirmed, but have also not been withdrawn from the respective
committees, either. The appointees can serve for one year after nomination without Senate
consent (A.R.S. 38-211 E.).

125 https://azgovernor.gov/executive-orders, accessed 10/1/18.

126 https://www.theregreview.org/2014/06/26/26-smith-arizona-should-end-regulatory-moratorium/, accessed
10/23/18.
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According to a Senate staffer, the Senate confirmation process is a key oversight process
(interview notes, 2018). For each gubernatorial appointee, a pamphlet is created with all of their
information. The majority staff reviews all appointees to prepare recommendations for the
senators. The appointees testify and present themselves to the appropriate committee. According
to the staffer, appointees are often highly qualified, which results in a quick confirmation
process. The appointees are fully vetted, and there is assurance that they are qualified. There is
discussion at times about party affiliation during debate, in an effort to ensure fair
representation. As a result of the appointees being fully vetted, and because appointments
frequently are renewals, there often is not much debate on nominees. If and when there are red
flags, such as convictions, issues with background checks, or answers during testimony that do
not align with the background check, those red flags are reported to the president of the Senate.
There is no evidence of denials of appointees in recent sessions, apart from the six appointees
who have yet to be confirmed.

Yet according to media reports, there have been serious problems with some of Gov.
Ducey’s appointees, which suggests that vetting by members of the same party may not have
protected the public interest.'?” Problems with four of these appointees were serious enough that
the governor fired them or forced them to resign. Any mention of legislative intervention to
oversee the work of these appointees is absent in media coverage of their misadventures,
although the attorney general has been involved in investigations of some actions by these
appointees.

In addition to cabinet level appointees, there are hundreds of gubernatorial appointments
to boards and commissions. Although these nominees appear before standing committees, as we
described above, the process observed in the Education Committee of Reference did not involve
any questions or inquiry into the nominees’ qualifications.

The governor does have implied power to authorize executive orders, without the
requirement for legislative review. However, executive orders must be filed with the secretary of
state. Arizona’s governors do use executive orders to make policy, addressing topics such as
testing autonomous vehicles in the state and establishing a “substance abuse program for
individuals exiting prison.”'?® The governor is allowed to reorganize bureaucracies with no
oversight by the legislature.

Oversight Through Monitoring of State Contracts

The State Procurement Office, a division of the Arizona Department of Administration is
responsible for state-wide procurement and contract administration. The legislature does not
generally have oversight authority over contracts. However, through the audit function, there is
an opportunity for oversight. An example of the legislature attempting to use the audit function
for contract oversight is the 2010 audit of the Sports and Tourism Authority. The audit concluded
that the agency’s procurement process for concession services mostly adhered to best practices
and that the agency should continue to use these practices in the future.'” A second example is

127 https://www.phoenixnewtimes.com/news/phoenix-protestors-call-jeff-flake-cowardly-and-disingenuous-
10878735, accessed 10/1/18.

128 https://azgovernor.gov/executive-orders, accessed 10/4/18.

129 https://www.azauditor.gov/sites/default/files/10-09 Report 0.pdf, accessed 10/23/18.
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the 2015 audit of the Arizona Department of Administration.'*° The audit was completed as a
part of the sunset review process. The audit revealed that the agency should strengthen oversight
of procurements.

There is one area in which the legislature has authority over contracts: “All contracts
entered into by the School Facilities Board for professional and other outside services” must be
review by the JLBC before any commitment is made.'! This review prior to the contract for the
School Facilities Board also applies to equipment and school facilities contracts, as well as
service contracts. As noted in the JLBC hearing discussed earlier, legislators asked questions
about some of the service contracts, especially for the Department of Child Safety.

Oversight Through Automatic Mechanisms

Arizona is one of ten comprehensive review states that facilitate oversight through sunset
legislation (AZ Laws, 1978, Chapter 210). All statutory agencies are required to undergo a
sunset review on a regular review schedule. Sunset clauses may also be present in selected
programs or legislation (Baugus and Bose, 2015). The OAG is responsible for coordinating and
conducting many of the sunset reviews for agencies. The OAG provides the JLAC with the list
of agencies scheduled for termination during the next legislative biennium. The JLAC
determines whether the auditor general or the legislative committee of reference will conduct the
sunset review. The review process includes at least one public hearing after the findings have
been reported to the appropriate committee. The committee of reference must hold at least one
public hearing in conjunction with a sunset review. During even-numbered years, Senate staff
assists with sunset reviews, while during odd-numbered years House staff delivers this service.
There are numerous steps in the sunset review process and the timeline stretches across 20
months. !

The committee is responsible for making a recommendation to the full legislature
whether to continue, eliminate, or modify the reviewed entity. During sunset review, agencies
will often discuss audit reports to assert what steps have been taken to improve the performance
of the agency. It is typical for the agency head or staff from the OAG to testify and discuss the
audit reports. This has occurred several times during the 2018 session, where testimony was
given before the Commerce Committee and Judiciary Committee (interview notes, 2018).

As we mentioned earlier, the Senate and House Education Committee of Reference held
November 14, 2016, included a sunset review. The entity reviewed by this committee of
reference was the School Safety Program Oversight Committee. The auditor general’s office sent
17 questions to the Arizona Department of Education to ascertain whether there was a need to
continue this oversight board. The OAG staff presenting the information cautioned the legislators
that it was the oversight board that was sunsetting, not the School Safety Program. Despite this,
all of the committee members’ questions (with the exception of the chair) asked about the
program, but not the oversight board. After a few questions, the chair reminded the committee
that they needed to figure out what the oversight board does, if it is still necessary, and if could
the State Board of Education do this work. The chair then asserted that this is a 10-member board
that is a rubber stamp for whatever the agency wants it to approve. The Superintendent of

130 https://www.azauditor.gov/sites/default/files/DOA _15-102_0.pdf, accessed 10/23/18.
31 https://www.azleg.gov/icommittee/Joint%20Legislative%20Budget%20Committee.pdf, accessed 9/30/18.
132 https://www.azleg.gov/sunset_review.pdf, accessed 10/1/18.
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Education was present, and the chair asked her whether the State Board of Education could
provide the reports and information that the oversight commission provided. She said yes, the
State Board of Education would be glad to do so. The committee voted to let the oversight board
sunset. The chair did a good job of refocusing the discussion on the actionable issue, but there
really was not much information gathered about what the oversight board actually did. The
burden of proof was on the board to argue for its survival, and no one did.

Arizona also has a sunrise review process (AZ Laws, 1985, Chapter 352). ARS 32-3101
provides a mechanism for professions to request regulation or expansion in scope of their
practice. The sunrise application is submitted to the president of the Senate and speaker of the
House, who are required to assign the written report to the appropriate committee of reference
for review. The committee of reference submits a recommendation to the governor and the two
legislative leaders. If it is necessary, a report is also submitted to the regulatory board or entity
responsible for regulating the group on whose behalf the application was submitted. Legislative
committee staff works with the Legislative Council to draft any necessary legislation. The
applying group is responsible for finding a sponsor for the legislation.

Methods and Limitations

In Arizona, we contacted seven people to request interviews; two of them granted us
interviews. Online, the Arizona Legislature provides ample and well organized archival material
of its proceedings. Agendas and video of both legislative sessions and committee meetings are
readily available, in addition to live streams. Its website also features a full text search engine of
recent legislation. Overall, Arizona provides sufficient resources with which to assess its
legislative oversight capabilities.

123



References

Arizona Auditor General. “Annual Report: Year End June 30, 2017”. Office of the Auditor
General. 2017.

“Auditing in the States: A Summary.” National Association of State Auditors, Comptrollers, and
Treasurers. 2015. Nasact.org.

Baugus,Brian,andFelerBose.2015.SunsetLegislationintheStates: BalancingtheLegislature
andthe Executive. Arlington, VA: The Mercatus Centerat George Mason University.
https://www.mercatus.org/system/files/Baugus-Sunset-Legislation.pdf.

Edwards, Chris. “State Bureaucracy Update.” Tax and Budget Bulletin. 29. (2006): Cato
Institute.

Council of State Governments (CSG). 2016. “The Executive Branch.” The Book of the States.
Ed. Thad Beyle. Washington D.C.: The Council of State Governments. 175-180. Print.

Ferguson, Margaret. 2013. "The Governors and the Executive Branch." Chap. 7 in Politics in the
American States, edited by Virginia Gray, Russel Hanson and Thad Kousser, 194-231.
Washington DC: CQ Press.

Gray, Virginia, Russell L. Hanson, and Thad Kousser, eds. 2017. Politics in the American states:
A comparative analysis. CQ Press.

Hinchliffe, Kelsey L., and Frances E. Lee 2016. "Party competition and conflict in state
legislatures." State Politics & Policy Quarterly 16.2: 172-197.

Markel, Donald P. Haider, ed. Political Encyclopedia of US States and Regions. SAGE, 2008.

O’Donovan, Kristin, Marjorie Sarbaugh-Thompson, and Steve Betz, 2016. “What Makes a
Decision Difficult for State Legislators.” Paper presented at the American Political
Science Association Meetings, Philadelphia, PA, Aug. 31-Sept. 4.

“Impact of Term Limits on State Legislative Elections in 2018”. Ballotpedia. 2018. Web.
Accessed June 2018.

NCSL. 2017. "Full & Part-Time Legislatures." National Conference of State Legislators (NCSL)
website, June 14. Accessed September and October 2017.

Rau, Alia Beard. “Arizona Budget Analysis: Gov. Doug Ducey Gets Much of What He Wanted
for Education.” AZ Central, The Republic | Azcentral.com, 6 May 2017,
www.azcentral.com/story/news/politics/arizona-education/2017/05/06/arizona-education-
funding-budget-ducey-legislature/308655001/. Part of the USA Today Network.

124


https://www.mercatus.org/system/files/Baugus-Sunset-Legislation.pdf
http://www.azcentral.com/story/news/politics/arizona-education/2017/05/06/arizona-education

Schwartz, Jason A.52 Experiments with Regulatory Review: The Political and Economic Inputs
into State Rulemaking. Institute for Policy Integrity, 2010,52 Experiments with
Regulatory Review: The Political and Economic Inputs into State Rulemaking,
policyintegrity.org/publications/detail/52-experiments-with-regulatory-review.

Squire, Peverill. 2012. The Evolution of American Legislatures: Colonies, Territories, and
States, 1619-2009. University of Michigan Press.

Smith, Zachary Alden, ed. 2002. Politics and public policy in Arizona. Greenwood Publishing
Group.

Smith, Karen L. 2018. “Why Arizona Should Lift Its Regulatory Moratorium.” The Regulatory
Review, The Penn Program on Regulation, 15 Mar. 2018,

www.theregreview.org/2014/06/26/26-smith-arizona-should-end-regulatory-moratorium/.
Accessed July 2018.

United States, Congress, GAO. “PERFORMANCE BUDGETING States’ Experiences Can
Inform Federal Efforts.” PERFORMANCE BUDGETING States’ Experiences Can
Inform Federal Efforts, 2005, pp. 1-64. Report to the Chairman, Subcommittee on
Oversight of Government Management, the Federal Workforce, and the District of
Columbia, Committee on Homeland Security and Governmental Affairs, U.S. Senate.

125


http://www.theregreview.org/2014/06/26/26-smith-arizona-should-end-regulatory-moratorium

Legislative Oversight in Arkansas

Capacity and Usage Assessment

Oversight through Analytic Bureaucracies: Minimal

Oversight through the Appropriations Process: Limited

Oversight through Committees: Limited
Oversight through Administrative Rule Review: Moderate

Oversight through Advice and Consent: Limited

Oversight through Monitoring Contracts: Minimal

Judgment of Overall Institutional Capacity for Oversight: Limited
Judgment of Overall Use of Institutional Capacity for Oversight: Limited

Summary Assessment

Despite the existence of fairly substantial resources to conduct legislative oversight, there
is little evidence to suggest that the Arkansas legislature is conducting much oversight of the
state’s executive branch. Indeed, the absence of anything more than the most cursory
documentation of Joint Legislative Auditing Committee and Joint Budget Committee hearings
makes it difficult to discern what oversight is taking place.

Major Strengths

The Arkansas legislative auditor, whose actions are directed by the Legislative Joint
Auditing Committee, conducts a wide range of financial audits, reviews and special reports and
has a substantial budget. Arkansas’ unique budget structure, while it has its drawbacks, functions
quite well in keeping the legislature appraised of revenues and allowing flexibility through
revenue stabilization bills to prevent deficit spending. Also, the legislature has demonstrated a
willingness to create special oversight committees on various issues as it deems necessary.

Challenges

The recent convictions of several former legislators and investigations of current
legislators for fraud, corruption, and accepting bribes and kickbacks raises serious issues about
the general assembly. Another challenge is the lack of transparency in committee hearings. There
is a lack of detailed minutes or easy access to videos of committee hearings, so it is difficult to
accurately assess the level of engagement of legislators in oversight activities. Moreover, the ad
hoc informational nature of administrative rule review does not seem like a robust system for
examining the benefits and costs of rules. The reliance on private sector actors to review existing
administrative rules and regulations may elevate the concerns of private interests over the public
welfare.
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Relevant Institutional Characteristics

The National Conference of State Legislatures (2017) classifies Arkansas’ Legislature as
a hybrid between a full-time, professional legislature, and a part-time, low-pay, or “citizen’s
legislature.” The Arkansas Legislature’s regular session is 60 days in odd-numbered years, but
this can be extended by a 2/3™ vote of the legislators themselves.'3* In even numbered years, the
legislature meets in a 30-day “fiscal session.” Legislators receive an annual salary of $40,188
plus a $155 per diem for legislators 50 miles or more from the state capitol and a per diem of $60
for those within 50 miles.'** This means that legislators living far from the capital make about
$50,000 per year in odd-numbered years and around $45,000 in even-numbered years. The
legislature consists of 100 representatives in the house and 35 senators. The legislature has 532
staff members, 435 of whom are permanent staff, which is comparable to other states with
similarly-sized legislatures in this region of the country.'**> Due in part to staff, salary resources,
and other considerations the Arkansas General Assembly is ranked as the 24" most professional
legislature in the country.'3¢

Similar to many other southern governors, the executive branch in Arkansas has limited
institutional powers. The lieutenant governor, secretary of state, attorney general, state treasurer,
and state auditor are all constitutionally elected positions. A number of other powerful agency
heads require confirmation by the senate.'*” According to the Council of State Governments’
(2015) Governors’ Institutional Powers Index (GIPI), the office of Arkansas governor is the
eighth least powerful among the 50 states. Other gubernatorial rankings indicate that the
governor is weak, but not that weak. Ferguson’s (2015) analysis ranks the Arkansas governor as
the 24" most powerful in the country.!*8 This is due in part to the shared budget-making
responsibility with the legislature. While the governor does have a line-item veto on
appropriations bills, such a veto can be overturned by a simple majority in the legislature (Beyle,
2008). As a result, the governor vetoes bills, but not frequently; this is true for the line-item veto
and regular veto. From 1973 to 2017 Arkansas governors have issued 91 vetoes with the
legislature overriding only 19. Unlike other states with simple majority overrides, for example
Maine where during Governor LePage’s eight-year administration he issued 642 vetoes with the
legislature overriding 302'*, in Arkansas the veto occurs so rarely that when governors issue a
veto it has a greater impact. Governors are limited to two four-year terms. The lack of
appointment powers over the executive branch, weak veto powers, shared budget authority with
the legislature, and limited tenure potential constrain the power of Arkansas’ governor.

133 https://ballotpedia.org/Arkansas_General Assembly, accessed 11/15/18.

134 http://www.ncsl.org/research/about-state-legislatures/legislator-compensation-2018.aspx, accessed 9/3/18.

135 http://www.ncsl.org/research/about-state-legislatures/staff-change-chart-1979-1988-1996-2003-2009.aspx,
accessed 9/3/18.

136 Squire, Peverill. 2017. “A Squire Index Update.” State Politics & Policy Quarterly. 17(4): 361-371.

137 The Council of State Governments. 2014. “The Book of States” Table 4.10

138 Ferguson, Margaret (2015). Governors and the Executive Branch, In Gray, V.H., Hanson, R.L., & Kousser, T.
(Eds.) Politics in the American states: A comparative analysis (11th Ed., pp. 235-274). Washington, DC: CQ Press.
139 https://bangordailynews.com/2018/07/16/politics/how-lepage-and-his-veto-pen-remade-maine-politics/, accessed
9/27/18.
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Political Context

Prior to the 2012 elections, both chambers of Arkansas’ legislature had been controlled
by the Democratic Party for decades, but that changed in 2012 (NCSL, 2017). In 2018
Republicans held 73 of 100 seats in the House of Representatives, and 26 of 35 seats in the
Senate. Each Representative’s district is comprised of just under 30,000 residents and each
Senate district represents about 83,000.

Arkansas’ legislature does not appear to have a great deal of partisan polarization.
According to Shor and McCarty (2015), as of 2014 Arkansas had both the 7" least polarized
House of Representatives and the 7" least polarized Senate. This is due in part to both the Senate
and House Democrats being the most conservative in the country, per Shor and McCarty’s
criteria. (Shor & McCarty, 2015)

The Arkansas governor in 2018 was also a Republican. The governorship has alternated
fairly frequently between the two major parties over the last three decades, however. From 1996-
2007 Republicans controlled the governorship, from 2007-2015 Democrats, and from 2015 to
present Republicans have controlled the governorship and the legislature. While Republican
dominance at the state level is relatively recent, Arkansas has been solidly Republican in its
voting patterns at the national level since 2000.

Recently, there has been a high profile case of Medicaid fraud and corruption which has
involved former state legislators and has resulted in a federal investigation, charges, and several
trials and plea deals. The Medicaid fraud centered on a long time lobbyist, Rusty Cranford and
the state’s largest provider of behavioral health services, Preferred Family Healthcare (PFH).!4°
The fraud and embezzlement scheme diverted millions of state funds to PFH with kickbacks to
legislators who helped appropriate funds for PFH.'*! The most high profile state senator to
become ensnared in the federal investigation is Governor Hutchinson’s nephew, State Senator
Jeremy Hutchinson, who is accused of pocketing $500,000 from Cranford.!** As a result,
Senator Hutchinson has recently resigned from office and did not run for re-election.'® This has
also resulted in the Arkansas attorney general launching an investigation into other current state
legislators who may be involved. Charges were also issued against a high level administrator at
PFH who participated in Cranford’s kickback and embezzlement operation.'**

A local state politics show indicates that no one is exactly sure how many current
legislators the federal and state attorney general’s office are involved with kickbacks and
corruption.'* The show suggested that, while this fraud scheme was brazen, fraud is not
anything new to Arkansas politics. Indeed it does not appear that this is an isolated incident. It
arose from the Grants Improvement Fund (GIF) that has been described as a “slush fund” that
was used by legislators to award money to various public and nonprofit entities, including
colleges and universities within the state.'*® The key to the fraud investigation is the kickbacks

140 https://arknews.org/index.php/2018/08/16/the-saga-of-rusty-cranford/, accessed 9/3/18.

141 https://newsok.com/article/feed/2721656/former-arkansas-lobbyist-pleads-guilty-in-bribery-scheme, accessed
9/3/18.

2 1bid.

143 https://www.washingtonpost.com/national/lawmaker-nephew-of-arkansas-governor-charged-with-wire-
fraud/2018/08/31/998c3a94-ad46-11e8-9a7d-cd30504ff902_story.html?utm_term=.1ea0a302¢2fb, accessed 9/4/18.
144 http://www.nwaonline.com/news/2018/aug/23/more-state-lawmakers-targeted-in-corrup/, accessed 9/4/18.
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given to legislators by officers of these entities. By November 4, 2018 six former legislators
were among the 17 people charged with fraud. The investigation was ongoing.

Dimensions of Oversight

Oversight Through Analytic Bureaucracies

Arkansas’ main analytical bureaucracy is known, simply, as Arkansas Legislative Audit
(ALA). Led by the legislative auditor (not to be confused with the State Auditor, an executive
branch position), it operates “[u]nder the authority of the Legislative Joint Auditing
Commiittee... [and] annually issues over 1,000 financial audits, reviews, and special reports”
(Arkansas Legislative Audit-About). The ALA conducts performance audits and financial audits
many aspects of local government, including school districts and, oddly enough, county
prosecuting attorney offices. However, there was no record of any performance audits being
conducted from 2014 to 2018. For all intents and purposes, the ALA functions as a state auditor,
except in this case Arkansas has an elected state auditor who, as we describe below, does not
conduct audits of any kind.

The Legislative Joint Auditing Committee (LJAC) “is comprised of 16 senate members
and 20 house members.” (Arkansas Legislative Audit-LJAC Handbook, 2016, p. 3) The
committee is co-chaired by the senate president pro tempore and the house speaker. The partisan
breakdown is roughly in proportion to the number of seats controlled by each party. Of the 20
representatives, 16 are Republican and 4 are Democratic and the 15 senators had a 10-5 split in
favor of Republicans.!*’ By statute, the legislative auditor is appointed by the committee co-
chairs (AR Code § 10-4-406, 2012) Committee members are assigned by the committee’s co-
chairs to one of three subcommittees, one of which pertains to audits of state agencies. Any
legislator, regardless of chamber or committee assignment, may request that a specific audit be
performed, but the executive board of the LJAC has the ultimate authority to decide which audits
the ALA conducts. “ALA currently employees 266 professional staff and 12 support staft”,
including 154 CPAs, and 2 attorneys (Arkansas Legislative Audit-LJAC Handbook, 2016, p. 5).

The ALA website lists LJAC general committee and subcommittee meetings and posts
the audits discussed in each meeting. The ALA enjoys a substantial budget of $41 million for
FY18. The ALA reports to LJAC every month to present reports. During this time legislators
ask a variety of questions that range from simple clarifications and to more in-depth technical
questions.'*® According to one source familiar with the hearing process, the quality and depth of
the questions depends on the issue and the members involved. As seen in other term limited
states, often there is a learning curve for newer members that must be addressed.!*’ The
Arkansas’ Legislature website also lists Committee and Subcommittee meetings, along with
agendas, which provide very little information beyond the general topics of discussion. Neither

47 http://www.arkleg.state.ar.us/assembly/2017/2018F/Pages/Legislators.aspx?committeecode=903, accessed
11/17/18.

148 Interview notes, 11/7/18.

149 Interview notes, 11/7/18.
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audio/video recordings nor transcripts of LJAC meetings are available. However, starting in
December 2018 the LIAC meetings will be broadcast live.'*”

An additional analytic bureaucracy, the Bureau of Legislative Research (BLR), assists the
legislature, providing research, legal, and technical information to legislators. (AR Bureau of
Legislative Research) The BLR is a non-partisan research agency and is comprised of 47
staffers who serve as the primary staff for committees and all senators and representatives. The
BLR drafts all bills and reviews and monitors proposed agency rules.!>! The BLR provides
general policy research, prepares fiscal notes, revenue projections, and interim committee
studies. For FY18 the budget for the BLR was $19.3 million.!>> While the BLR has a
publications link on its website, most of the information relates to guidebooks for various
agencies.!3 Much of the information is dates back to 2016 or earlier and there appears to be very
little from 2017-2018 posted.

The constitutionally elected state auditor does not perform any auditing functions, despite
the title.!>* Rather, the state auditor serves as the chief accountant for the state and disburses
funds for most state agencies, including the executive, legislative, and judicial branches.!* The
state auditor’s duties include management of unclaimed properties. The auditor attempts to
connect residents with their unclaimed property through the Unclaimed Property Program,
previously referred to as the Great Arkansas Treasure Hunt.!*® To administer these programs the
State Auditor was appropriated $54.2 million for the FY 18.!57 The state auditor conducts no
performance audits, financial audits, or audits of any kind nor does he or she monitor the fiscal
activities of state agencies or local government.'®

Oversight Through the Appropriations Process

While Arkansas’ budget is technically considered biennial, the general assembly can only
appropriate on an annual basis.!> The reason for this biennial hybrid structure is due to a
constitutional amendment that voters passed in 2008 with nearly 70% of the vote that requires
the general assembly to meet annually in odd numbered years for their regular session and added
a short 30 day fiscal session to meet in even numbered years thus reducing appropriations bills
from two years to one.'®° This compressed schedule focuses solely on fiscal issues and
appropriations. This makes conducting oversight of spending problematic.'®! For FY18 the
overall state budget was $31.7 billion.'®?

150 Interview notes, 11/7/18.
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Appropriations bills and budget proposals are submitted by the general assembly to the
Joint Budget Committee (AR Legislature-Joint Budget Committee). “Presession (sic) Budget
Hearings” are conducted in conjunction with the Arkansas Legislative Council (also a joint
committee, discussed below), prior to their referral to the Joint Budget Committee itself
(Arkansas Legislative Council-Rules, 2017, p. 15). There do not appear to be any transcripts,
recordings, or minutes of committee meetings or hearings. The only apparent documentation is a
brief agenda of each meeting, as well as the text of the bills discussed. Our inspection of recent
media did not reveal anything of particular interest, involving the activities (oversight-related or
otherwise) of the Joint Budget Committee.

The Joint Budget Committee (JBC) is an extremely large committee with 28 Senators and
27 Representatives listed on the committee roster.'®* The JBC also has five subcommittees that
cover specific budget areas, like claims, personnel, special language, peer review, and
administrative rules and regulations.'®* Interestingly, these subcommittees do not appear to deal
directly with the appropriations process but with other issues related to state spending. For
instance the JBC-Claims Subcommittee “presides over all claims against the state over which the
Arkansas State claims commission has jurisdiction.” All claims in excess of $15,000, as
determined by the Commission, are reported to the JBC-Claims Subcommittee for approval,
reversal, amendments, or remanded for review or additional hearings.'®® This suggests some type
of review over the rulings of the claims commission, but the lack of minutes or agendas prevents
a deeper examination of the activities of the JBC-Claims level of oversight. With the exception
of the JBC-PEER Review Subcommittee, which examines agency and higher education
institutions’ budget requests'®, the other subcommittees do not deal directly with state
expenditures. Rather, these subcommittees appear to be focused on issues of review or
determining how or when agencies can transfer already appropriated funds.!¢” Knowledgeable
observers of the appropriations process say that often times the disputes or issues legislators have
with an agency are resolved prior to committee hearings.!®® However, when trust levels are low
between legislators and staff from agencies, informal resolution of issues is not the norm. In one
instance involving the Forestry Commission that was described to us, legislators were not
satisfied with staff responses to legislator inquiries. This resulted in a closer examination of the
commission’s budget requests.'®

Article 5, Section 30 of Arkansas’ Constitution (2015) stipulates that general
appropriations bills must pertain solely to “ordinary expenses” of the three branches of state
government. Unlike other states that pass one or two large appropriation bills, Arkansas’
Constitution requires all appropriations must be passed in an individual, single-subject bill,
resulting in six appropriation bills that fund approximately 93% of state government activities.'”
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Article 5, Section 31 requires a 2/3 majority in each chamber to enact new taxes and budget
items that do not pertain to (rather vaguely) “defraying the necessary expenses of government,”
paying the state debt, funding “common schools”, or defending the state from “invasion” or
“insurrection” (AR Constitution, 2015, p. 15).

One final element of the Arkansas appropriation process is the utilization of revenue
stabilization bills, which are separate from the normal appropriations and funding process. In
conjunction with governor’s office and the Department of Finance and Administration (DFA),
the general assembly continually assesses revenues and produces, as necessary, revenue
stabilization bills to keep spending consistent with previously passed spending authorizations
from the fiscal session. According to knowledgeable sources, the importance of the revenue
stabilization bills is vital to how the legislature manages spending; stabilization bills are separate
from the appropriation bills and help the state prevent deficit spending.!”! This ongoing
approach to managing finances certainly has advantages in a state where the legislative fiscal
session in an incredibly short 30 days.

Oversight Through Committees

According to the Bureau of Legislative Research (BLR) website, “the Arkansas
Legislative Council... is the legislative committee responsible for coordinating the activities of
the various interim committees and provides, through the various committees, legislative
oversight of the executive branch of government.”

Aside from directing the activities of the Bureau of Legislative Research, the Legislative
Council (ALC) refers various matters to its 16 subcommittees, from which specific categories of
oversight appear to occur, outside of the regular legislative session. For instance, part of the
administrative rules review process goes through an ALC subcommittee, as discussed below.
Additionally, the ALC has subpoena powers, subject to the approval of 2/3 of its membership.
(AR Legislative Council-Rules, 2017)

As for regular session standing committees, it appears that the House and Senate’s
respective State Agencies and Governmental Affairs Committees are the two committees whose
duties most closely pertain to oversight of the executive branch. It does not appear that
recordings, transcripts, or minutes of Senate committee (that is, any Senate committee) hearings
are available.

There are several other “special” joint committees that appear to pertain to oversight
actions, but there is no information about their meetings, minutes, or agendas. In some cases
there are no legislators assigned to the committees. For example, the Desegregation Litigation
Oversight Subcommittee, Education Reform Oversight, and the Joint Adequacy Evaluation
Oversight Subcommittee have no legislators currently assigned and have no present or past
meetings posted.!”? Whether these were special one-time oversight committees created for a
limited time and purpose is impossible to determine. However, in the case of the Desegregation
Litigation Oversight Subcommittee, its activities were focused on a lawsuit stemming from the
desegregation of Little Rock schools during the Eisenhower Administration. When the federal
courts ordered the desegregation of the mostly white Little Rock School District the long term

17! Ibid.
172 http://www.arkleg.state.ar.us/assembly/2017/2018F/Pages/Committees.aspx ?committeetype=Joint, accessed
9/4/18.
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consequence of that action led to high levels of white flight into neighboring suburban school
districts.!” This led to a situation of de facto segregation based on people’s residential choices
rather than legally required segregation. In the 1980’s the Little Rock School District sued the
state and three surrounding school districts claiming that the suburban school districts were
attracting white students and would in effect leave Little Rock a predominantly black school
district.!™ The state sent annual payments to all four school districts to aid the desegregation
process. A federal court in 2014 ruled that the state could end these annual payments, which by
2014 had been in excess of $1 billion dollars.!” The Desegregation Litigation Oversight
Subcommittee was responsible for oversight of these payments and the progress of the schools
districts in their efforts to desegregate. As a result this committee has not met since 2016.'7° The
presence of these committees suggests that legislators at some point recognized the need for
additional investigations into non-appropriations related governmental actions and acted upon
that need.

Overall, it is difficult to accurately ascertain the level and depth of oversight being
conducted in standing committees due to the lack of detailed minutes and the byzantine labyrinth
of recorded hearings. The Arkansas House of Representatives does provide some recordings of
committee meetings and almost all floor sessions,!”” but very, very few actual committee
hearings are available. Many of the actual hearings in the standing committees are hearings
reporting out bills from the respective committee.!’® Very little discussion of the bills is taking
place and certainly nothing that can be construed as oversight. For example, a March 21, 2017
hearing, of the House Public Health, Welfare, and Labor Committee, considered nearly 60 bills
or amendments in a one-hour and 17 minute hearing.'” Many bills were “discussed” for less
than two minutes. With short legislative sessions and the sheer volume of bills and amendments
to be considered, it is no surprise that few penetrating questions were asked of witnesses or of the
bill’s sponsor. During 2018 there were three House committee hearings that were listed as
available—all held on the same day. One of those, the Insurance Commerce Committee, was
blank. The other, a hearing of the judiciary committee, was mislabeled. The label on the scroll
along the bottom of the screen was stated that this was a meeting of Public Health, Welfare and
Labor Committee. This appears to be correct because the discussion was about a bill that
concerned hog farm liquid waste permits. It had no audio for a segment of the tape. The other
committee hearing posted for that day consisted of the missing minutes from the Public Health,
Welfare and Labor Committee. The agenda for this meeting listed two bills that were to be
considered with presentations from their sponsors, but the committee only considered one bill.
The coverage of committee meetings is very limited and the quality of the postings is poor.
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In Senate, no links or evidence of recorded committee hearings or floor sessions were
found. There are, however, agendas and detailed meeting minutes posted for current committee
hearings. We were able to assess oversight through the Legislative Council based on the minutes
provided as an attachment to the November 16" 2018 meeting. These were draft minutes for the
House and Senate Interim Committees on Judiciary.'® The interim hearings focused on several
interim reports regarding the use of body cameras on police officers and providing for adequate
data collection and storage of data. In one instance the general counsel for the Commission on
Law Enforcement Standards and Training (CLEST) was questioned about the level of oversight
that CLEST has over the what types of body cameras are used and if there is a uniformity of
rules regulating their use. Counsel replied that it would be necessary going forward to develop a
standard for the type of cameras that would be used.'®! Furthermore, it was noted that legislation
would be necessary to give CLEST the authority to promulgate rules related to body cameras. '
CLEST is charged with improving the competency and professionalism of law enforcement
officers in Arkansas by establishing standards of employment and training.'®* While the hearing
was relatively short and the minutes not extremely detailed it does demonstrate on some level
that legislators are engaged in relatively obscure areas of oversight, body camera standardization,
and what changes need to be made legislatively to the main oversight commission to keep the
state from falling behind in its regulatory structure.

The Arkansas Independent Citizens Commission, adopted by voters through a
constitutional amendment to set salaries for public officials, holds meetings that are recorded,
and those recordings are posted on the state legislative archives of meetings. At its April 24,
2018 commission meeting'®* this commission called a witness, the director of the office of
Economic Analysis and Tax Research, and was open to the media. Despite the absence of
legislators, this commission seemed to perform its activities in the way that one might expect of
legislative committees. Commissioners asked probing, but respectful questions. The
commissioners listened to a detailed report on the fiscal health of the state, including the
revenues and expenses. The reason that it is important to describe the performance of this
commission is that it demonstrates that the state has highly qualified staff willing and available
to provide information in a committee style forum. It also demonstrates that the state has the
capacity to record and post committee hearings on its website. The absence of these hearings and
lack of testimony from analytic staff in the few hearings available is an institutional choice that is
being made by the Arkansas legislature. Given the currently growing list of legislators involved
in the GIF scandal, more transparency might be beneficial.

Oversight Through the Administrative Rules Process

Section 5-42 of the Arkansas Constitution (2015) specifies that the legislature may
require legislative review and approval of ‘administrative rules promulgated by a

80http://www.arkleg.state.ar.us/assembly/Meeting%20Attachments/420/805/10%2022%2018%20Draft%20Minutes
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state agency before the administrative rules become effective” (p. 16). Arkansas Code 10-3-309
(2016), further stipulates that rules proposed by state agencies must be approved by the
Legislative Council’s (ALC) Administrative Rule and Regulation Review Subcommittee (when
the Legislature is not in regular session), or by the Joint Budget Committee’s (JBC)
Administrative Rule and Regulation Review Subcommittee (when the Legislature is in regular
session). Emergency rules must be reviewed and either approved or rejected by the ALC’s
Executive Subcommittee, which reports its actions to the Administrative Rule and Regulation
Review Subcommittee.

The Council of State Governments (2016) further clarifies the limitations to the Arkansas
Legislature’s powers regarding administrative rules, stating, “A motion may be made in the
Legislative Council or its Administrative Rules and Regulations Subcommittee to not approve
[a] rule... [only if] the rule...is inconsistent with state or federal law or inconsistent with
legislative intent.” These recommendations made by the ALC are nonbinding and the general
assembly’s role is legally advisory in nature.'®® In practice, even though Arkansas’ legislature
has only advisory power over administrative rules, state officials typically try to resolve any
concerns expressed by legislators (Schwartz 2010), Thus, Arkansas is an example of a legislature
that possesses only advisory power but nonetheless wields considerable influence.

Despite the Arkansas Legislative Council’s (ALC) role as an “agency watchdog”, much
of the administrative rule review flows through one of its subcommittees, the Administrative
Rule and Regulation Subcommittee (ARRS).!®® The goal of both the ALC and the ARRS is to
ensure that proposed rules, and even existing rules to varying degrees, comply with legislative
intent.

While most reviews of new rules is fairly routine, there is evidence that public comments
play a key role is how the rule is received. Agencies are not only required to submit a financial
impact statement for all proposed rules and a small business impact statement for some rules, but
must also state whether there is any controversy about the new rule and if public comments are
expected.'” While the agencies are not legally bound by ALC recommendations, their reluctance
to proceed without the blessing of legislators, and in particular ARRS, suggests that legislators,
agencies, and executive officials work informally to ensure all parties are satisfied with the intent
and goals of the proposed rule.

Approximately, 52 rules or regulations were reviewed in 2017 by the ALC’s
Administrative Rule Subcommittee, while its Executive Subcommittee reviewed 12. The JBC’s
Administrative Rule Subcommittee has reviewed two. Detailed minutes of rules hearings,
including transcripts, are provided on the websites of the above subcommittees. Hearing
transcripts reveal extensive public comment, including questioning of agency heads by members
of the public.

Overall, it appears that the Arkansas General Assembly exercises vigorous review of
rules despite possessing only advisory powers. Agencies are often responsive to
recommendations made by ARRS and hesitate to move forward without ARRS approval. This

135 The Council of State Governments. 2015. The Book of the States 2015. Table 3.26

186 http://www.arkleg.state.ar.us/assembly/2017/2018F/pages/CommitteeDetail.aspx ?committeecode=040, accessed
9/5/18.

187 Schwartz, Jason. 2010. “52 Experiments with Regulatory Review: The Political and Economic Inputs into State
Rulemaking.” Institute for Policy Integrity pp.165-169.
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can lead to long delays in rule implementation since there are no definitive deadlines regarding
approval.'®8

In contrast to new rules, review of existing rules is rare. Arkansas does not have any
sunset provisions requiring periodic review. This may heighten the importance of reviewing
rules when they are proposed. The Economic Development Commission does, however, review
existing rules. This is a council consisting of 16 gubernatorial appointees who serve four-year
terms. These nominees are subject to senate confirmation, but none of them are legislators.
Membership is geographically distributed across the state with four at large members and three
members from each of Arkansas’ four congressional districts. This commission provides an
opportunity for the business community to weigh in on existing rules. With its pro-business
mission statement, it seems likely that this injects special interest influence into the review of
existing rules.

Oversight Through Advice and Consent

The Arkansas Governor’s appointment powers are somewhat limited, as the state’s
“executive officers”, including the Secretary of State, State Auditor (not to be confused with
Legislative Auditor), Treasurer, and Attorney General, are elected by popular vote (AR
Constitution, Article 6-3, 2015). The governor does appoint the members of all state boards and
commissions, and private sector individuals on boards such as the Economic Development
Commission can play an important role in governing the state.

The advice and consent process is extremely informal, deferential, and cooperative. The
formal process in Arkansas is that the Senate only approves appointees if the law creating the
commission or agency specifically requires senate approval.'® The governor submits the
information to the Senate and the Rules Committee, which subsequently reviews the nominee’s
qualifications and then the Rules Committee reports the recommendation to the whole Senate
where only a simple majority vote is necessary for approval. While this process would suggest
some advice and consent through formal mechanisms, in practice the process is highly informal.
In most circumstances, when an individual is up for consideration of a board or agency post,
fellow senators will defer to the recommendation of the senator that represents the nomination. '
The governor’s staff will often reach out to the representing senator prior to submitting a
nominee for approval.'! In most situations, if the senator objects the nominee will not go
forward through the formal process outlined above. Even in situations where senatorial approval
is not required for appointment, the governor will still consult with the relevant senator before
making the appointment. This highly informal process has resulting in very few formal
rejections by the senate. One observer who is familiar with the Senate’s formal and informal
procedures could only recall 2 or 3 outright rejections over the last 30 years.!®? Furthermore the
governor can make recess appointments for positions when the legislature in not in session, in
consultation with the appropriate senator.

188 Ibid.
189 Interview notes, 10/15/18.
190 Tbid.
191 Thid.
192 Tbid.
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Arkansas Gov. Asa Hutchinson has only issued 14 executive orders during the first 10
months of 2018.!”3 According to the Book of the States (2014), Arkansas’ governor does not
have authority to issue executive orders responding to federal programs or requirements. Nor
does he or she have authority to issue executive orders in the areas of state personnel
administration or in other areas of administration. The 11 orders issued in 2018 all cover hazard
mitigation funding and the Governor’s Disaster Fund. Therefore, it does not appear that
executive orders are a mechanism through which the governor attempts to make policy. The
legislature can, and apparently does, pass legislation that overturns gubernatorial executive
orders. Although the governor has the authority to reorganize state agencies and to create new
agencies, according to the Book of the States 2014, the governor’s proposed reorganization of
the state’s Department of Agriculture was defeated in the house in March 2017 (Bennett, 2017).

Oversight Through Monitoring of State Contracts

The Office of State Procurement, a subdivision of the Department of Finance and
Administration (an executive branch agency), conducts oversight of state contracts (Arkansas
Department of Finance and Administration-Procurement). It is unclear what form such oversight
entails, aside from the publishing of state contract information on the state’s transparency
website.! Transparency Arkansas was created by statute in 2011 and provides comprehensive
information on contracts, expenditure, salaries, state revenues, bonds and debts, and state
payments to local municipalities and counties.!” The site allows citizens, legislators, news
media, scholars or anyone with an interest in how funds are spent in Arkansas access to a large
database of expenditures, revenues, contracts, and state employee compensation.'*® Procurement
standards and processes are delineated within the State of Arkansas Procurement Law and Rules
(Arkansas Office of State Procurement, 2007). Other than the comprehensive transparency
website, there does not appear to be any formal mechanism exercised by the legislature relating
to oversight of state contracts.

Oversight Through Automatic Mechanisms

According to the Council of State Governments (2016), Arkansas has discretionary use of
sunset processes. Per media reports, it appears that sunset provisions are occasionally attached to
legislation (Hardy, Koon, & Millar, 2017)

193 https://governor.arkansas.gov/our-office/executive-orders/executive-orders-archives, accessed 9/5/18.
194 https://transparency.arkansas.gov/, accessed 9/5/18.

195 https://transparency.arkansas.gov/, accessed 9/5/18.

196 https://transparency.arkansas.gov/about.html, accessed 11/7/18.
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Methods and Limitations

There are only a very, very small number of recordings committee hearings available,
and then only for one chamber, the house. There are minutes posted for current meetings for the
senate, but archival material is again limited. Moreover, links that are supposed to provide
archival recordings of committee hearings yield a “page not found” message. We contacted nine
people in Arkansas to ask for information about legislative oversight. We were able to talk to
three of them.
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Legislative Oversight in California

Capacity and Usage Assessment

Oversight through Analytic Bureaucracies: High
Oversight through the Appropriations Process: High
Oversight through Committees: High
Oversight through Administrative Rule Review: Minimal
Oversight through Advice and Consent: Minimal
Oversight through Monitoring Contracts: Minimal
Judgment of Overall Institutional Capacity for Oversight: High
Judgment of Overall Use of Institutional Capacity for Oversight: High

Summary Assessment

Despite cuts in staff, California still has abundant staff resources to support legislative
oversight. California’s websites provide easily accessible information about audits, audit
recommendations, and recommended legislative action. The emphasis is often on proactive
rather than reactive oversight. The institutional structure of the Little Hoover Commission—
quasi-legislative and quasi-executive branch—and its supervision of the state’s auditor is unique.
Oversight appears to provide both an assessment of current performance by agencies conducted
by the auditor and a policy generating link through reports on how government should operate,
provided by the Little Hoover Commission.

Major Strengths

California’s legislative audit agency recommends needed legislative action and then
follows up with a report on whether the legislature made efforts to pass the recommended
legislation. This transparency appears to encourage proactive efforts by the legislature. The
presence of the Little Hoover Commission clearly augments, and in some cases supersedes, the
efforts of the auditor’s office. The commission is a powerful actor in the oversight environment,
despite not being a legislative audit agency. California’s standing committees take testimony and
conduct extensive hearings proactively to address ongoing problems rather than just reacting to
crises. Some of their hearings, especially for standing committees, are conducted jointly with
legislators from both chambers present—an efficient use of time for staff, agencies, and the
public—rather than duplicating the same presentations and information sharing for each chamber
separately. Legislators’ questions during these hearings indicated extensive familiarity with the
reports and information presented. This could result from their full-time status, which provides
them with the opportunity to delve deeply into the job of legislator, although high turnover from
term limits could attenuate this strength. The knowledge in committee hearings could also result
from staff efforts to prepare legislators for hearings, which is feasible given the large legislative
staff available to legislators. The insight into the importance of provider rate-setting that
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legislators exhibit during budget hearings underscores their knowledge of the system of
relationships between government and the private for-profit and non-profit sectors.

Challenges

The legislature has an extremely limited role in administrative rules review either with
respect to the promulgation of new rules or with respect to existing rules. The California State
Auditor recently reported that state contract monitoring by the executive branch is lax, and
legislative involvement is needed. Currently, however, there is little or no role for legislative
oversight of state contracts. Moreover, the legislature does not appear to use its advice and
consent powers to monitor gubernatorial appointments. This is true even during periods of
divided government. Until recently, California’s lower legislative chamber had extremely short
term limits. Going forward, legislators can remain in the same chamber for their entire 12-year
maximum tenure in office. Given California’s heavy reliance on committee hearings to oversee
the work of state agencies, this opportunity for legislators to acquire knowledge and expertise
may improve the already strong oversight conducted in budget hearings and by standing
committees. Joint budget hearings would seem to be a more efficient use of agency, staff,
provider advocates, and legislators’ time, especially given that many budget hearings are three
hours or more.

Relevant Institutional Characteristics

California’s legislature is ranked most professional in the nation (Squire, 2017). Despite
its first-place ranking, the institutional capacity of California’s legislature has declined in recent
years. According to the National Conference of State Legislatures (NCSL), staff resources have
declined. California’s legislative staff peaked in 1988 at 2,865. As part of its term limits law,
implemented in 1996, California cut its legislative staff by more than 300 positions. In 2015,
approximately 2,100 permanent staff members help the legislature. These include non-partisan
professional staffs—the chamber fiscal agencies and the Legislative Services Bureau (LSB)—in
addition to partisan staff, committee staff, and personal staff.!”” Despite these cuts and
restrictions, California’s legislature still has more staff than any other chamber in the country
(NCSL, 2015).

Stringent term limits reduced legislator experience as well—to only six years in the lower
chamber and eight years in the upper chamber. Legislator compensation for 2017 was $100,113
plus $176 per session day in expenses associated with the job,!”® an amount that is high enough
to consider the job full-time. Hence, despite their limited tenure in office, California’s legislators
have an opportunity to devote all their attention to learning about issues and agencies—and their
abundant staff help to educate them. Although they might not be as knowledgeable as their
veteran predecessors from the 1990s, they might compare favorably with legislators from states
in which the job is so poorly paid that legislators need other full-time employment, leaving little
time to acquire knowledge about issues and agencies. In 2012, California’s voters changed the

197 http://www .ncsl.org/research/about-state-legislatures/staff-change-chart-1979-1988-1996-2003-2009.aspx,
accessed 2/12/18.

198 http://www.ncsl.org/Portals/1/Documents/legismgt/2016_Leg Comp_Session Per%20Diem_Mileage.pdf,
accessed 2/12/18. 145
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state’s legislative term limits so that legislators elected in 2012 or later can serve a total of 12
years in one chamber or a combined total of 12 years in either chamber—a change that could
enhance their job performance.'’

California’s legislature consists of 80 general assembly members who serve two-year
terms and 40 state senators who serve four-year terms. Considering California’s large population
this is an extremely small state legislature. As a result, a state senator on average represents
approximately 931,000 residents, and an assembly member represents 465,000 residents.?”’ In
comparison, a U.S. representative from California represents 710,000 residents as determined by
the latest round of reapportionment following the 2010 census.?’!

As is typical of many states with a strong legislature, California has a weak governor,
ranked 44" nationally (Ferguson, 2015). California governors are limited to two four-year terms.
The governor has the line-item veto for budget items, and it takes a vote by two-thirds of the
elected legislators in each chamber to override gubernatorial vetoes. However, California also
requires a two-thirds vote in the legislature to pass a state budget, so even in times of one-party
control compromise and negotiation may be required to pass the budget. California’s governor
has only modest appointment powers.

Additionally, California employs a plural executive structure with numerous
constitutionally elected officials: the attorney general, secretary of state, state treasurer, state
comptroller, and so forth (Perkins, 2018).2%? The separation of executive functions into
separately elected offices tends to lessen the control and influence of the governor over these key
policy areas, like public education, and can lead to fragmentation in policy if these officials are
affiliated with different political parties.

Despite its robust resources for elected officials and reputation as a “big government”
state, California has a smaller than average share of local and state government employees as a
percentage of its workforce. These state and local government employees comprise only 10.8%
of California’s workforce, while the national average is 11.3% (Edwards, 2006). Of these
employees, a slightly lower than average share work in K-12 education (5.4% for California
compared to 6.1% nationally) (Edwards, 2006).

Political Context

California at the state and national level is one of the most Democratic states in the
country. Democrats currently control both the general assembly, state senate, the governor’s
office, and all major statewide elected offices. In the last presidential election, Hillary Clinton
beat Donald Trump 61.7% to 31.6% or by over 4.3 million votes. California was one of Clinton’s
largest margins of victory in the 2016 presidential election, where she outperformed the national

199 Previously the state shared with Michigan and Arkansas this extremely stringent lifetime ban. Consequently
turnover, especially in the lower chamber, was extremely high, and state representatives had little time to learn the
more complex parts of their job, such as oversight. Given this change, oversight could improve as more legislators
have an opportunity to stay in the lower chamber for 12 years instead of six.

200 https://ballotpedia.org/California_state legislative districts, accessed 10/2/18.

201 htps://www.govtrack.us/congress/members/CA, accessed 10/2/18.
202file:///F:/State%200versight%20Project/Resources%20for%20Summaries/Book %200f%20States%20Method %2
001%20Selecting%20Top%20Exec%20Branch.pdf, accessed 10/4/18.
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Democratic vote of 48.3% by +13.4%. The last Republican to win California and crack 45% of
the vote in a presidential election was George H.W. Bush in 1988, who won the state with 51.1%
of the vote (Krishnakumar, Emamdjomeh, & Moore, 2016).2%

Currently, Democrats have a 55-25 advantage in the general assembly and 26-14
advantage in the state senate. This gives Democrats a two-thirds supermajority, which allows for
easy overrides of any gubernatorial vetoes. But more importantly, with a two-thirds majority
being required to pass the state budget, Republicans have lost any leverage to prevent the
implementation of Democratic spending priorities or negotiate some inclusion of key Republican
initiatives in exchange for their votes.

The Democratic Party has controlled the state’s legislature almost without interruption
since the 1960s. In 1994, the GOP won a slim 40-39 majority in the general assembly.?*
However, the majority was short-lived as defections from the Republican Party returned control
of the lower chamber to Democrats before the next election. In the senate, the Democrats have
had complete control of the upper chamber since 1992, with the smallest margin of control
coming in 1994, where the Democrats held a 21-17 majority.?? The only other period of
Republican control since 1960 in either chamber occurred in 1968, when they won control of the
general assembly, which only lasted until 1970.2% Recent data rank California’s house as the
most polarized lower legislative chamber, and its senate is also the most polarized upper
chamber, based on differences between median roll call votes for each party in each chamber
(Shor & McCarty, 2015).

Unlike the state legislature where Democratic control has been the norm since 1960,
control of the executive branch has alternated regularly between political parties. California had
a Republican governor from 1992--1998, a Democratic governor from 1999--2003, a Republican
governor from 2004--2010, and its current Democratic governor was elected in 2011.
Interestingly, California governors of both parties have often governed according to the ideals of
the “California Party” (Pawel, 2018).2"7 This idea reinforces elements of bipartisanship and
cooperation on issues that comes with managing the world’s fifth largest economy and governing
an increasingly “vast and diverse nation-state (Pawel, 2018).2%® The Party of California appeals
to the ideal that California is a special and unique place that when it comes to its governors, are
not easily confined to a partisan box and are expected to exhibit key pragmatic postures when
pursuing their political agendas (Pawel, 2018).2” With younger voters increasingly refusing to
register for either party, the ethos of the California Party may still shape and alter the partisan
postures of future governors (Pawel, 2018).21°

203 http://www.latimes.com/projects/la-pol-ca-california-voting-history/, accessed 10/4/18.

204 https://ballotpedia.org/California_State Assembly, accessed 10/2/18.

205 https://ballotpedia.org/California_State Senate, accessed 10/2/18.

206 https://ballotpedia.org/California_State Assembly, accessed 10/2/18.

207 https://www.nytimes.com/2018/08/18/opinion/sunday/california-politics-jerry-brown-arnold-schwarzenegger-
.html, accessed 10/2/18.

208 https://www.nytimes.com/2018/08/18/opinion/sunday/california-politics-jerry-brown-arnold-schwarzenegger-
.html, accessed 10/2/18.

209 https://www.nytimes.com/2018/08/18/opinion/sunday/california-politics-jerry-brown-arnold-schwarzenegger-
.html, accessed 10/2/18.

210 https://www.nytimes.com/2018/08/18/opinion/sunday/california-politics-jerry-brown-arnold-schwarzenegger-
.html, accessed 10/2/18.
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Dimensions of Oversight

Oversight Through Analytic Bureaucracies

California has an auditor general’s office, the California State Auditor (CSA), that
conducts audits and investigations at the request of legislators. The agency derives its authority
from statute. With a budget of about $27 million and a staff of 164, most of whom are
professionals (NASACT, 2015), the CSA has ample resources to contribute to legislative
oversight in the state. The CSA has three divisions: two conduct performance audits and one
conducts financial audits, some of which are performance-based financial audits.

The state auditor says she and her staff “technically reside in the executive branch (but do
not report to the governor and are independent of any agencies in the executive branch)”
(NASACT, 2015). The specific part of the executive branch that CSA falls under is called the
California Little Hoover Commission (Chapter 12, Statutes of 1993, codified at Government
Code § 8543). The commission itself is described in detail below.

The auditor is appointed to a four-year term by the governor subject to confirmation by
both chambers of the legislature. But the Joint Legislative Audit Committee (JLAC) provides the
governor with a list of three candidates from which the governor may choose his or her
appointee. Hence, although the state auditor is technically a part of the executive branch, the
auditor reports directly to the JLAC and may be removed for cause by the legislature (NASACT,
2015). Legislators may request an audit either through the JLAC or by passing legislation. These
audits are not limited to state agency investigations but may also examine the work of cities and
counties as well as special single-purpose districts, including school districts. The annual Budget
Act also includes mandated audits, which will be discussed below, in “Oversight Through the
Appropriations Process.”

The CSA regularly provides reports to the California state legislature. Its website
provides access to the 41 reports completed in 2017, but the website also notes that not all
reports are available online. Among these posted reports, four are classified as financial reports,
two are investigative reports, which appear to address potential fraud, 11 are mandatory reports,
which focus again on financial issues, and 25 are described as discretionary reports, which
appear to be performance reports.

The most recent annual report from the CSA recommends that the legislature take 34
actions to address concerns identified in audits. Most of these involve changing reporting
requirements for boards and agencies throughout the state. For example, the CSA reports that
many state entities are vulnerable to information attacks or disruption and recommends that the
legislature require that agencies report independent security assessments and moreover that the
legislature should authorize agencies to redirect funds to remediate information security
weaknesses. To identify follow up action by the legislature on its audit findings and
recommendations, the CSA publishes a list of the status of various pieces of legislation that it
follows up on or are related to subjects of audit reports. The list designates bills that have been
“chaptered” (i.e., passed and become statutes) or vetoed. In the 2016 Regular Session, there were
23 such bills, 18 of which were chaptered and five were vetoed.?!! This list does not include
audit reports with recommendations for which the legislature made no effort to address the audit

211 https://www.bsa.ca.gov/pdfs/reports/2016-701.pdf, accessed 6/25/18.
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concerns and findings. The report describes 34 audit reports that included recommendations that
would have required one or more legislative actions.

Additionally, the CSA implements the California Whistleblower Protection Act by
conducting investigations of state agencies and state employee conduct based on complaints
made by state employees, the public, or on its own initiative. The CSA receives more than 4,000
of these complaints per year.?!? The CSA publishes a biannual report on these investigations and
the actions taken by state agencies to rectify any problems identified. The CSA is solely an
investigatory agent. It can only recommend corrective actions. It is the responsibility of the state
agency to act and respond to these recommendations. The online listing of Investigative Reports
shows that of the 4,000+ complaints received, most do not rise to the level of serious offenses.
The reports from 2017 include 16 instances in which state employees or agencies engaged in
improper activities, such as misuse of state resources, improper overtime pay, taking extended
lunch breaks, wasting university funds, disclosing confidential information, personal use of state
vehicles, inaccurate attendance records, and so on. The only link between these activities of the
CSA and legislature seems to be that the legislature receives the reports, which are available to
the public as well. It does appear that occasionally, the CSA recommends that the legislature take
action to remedy systemic flaws in state procedures, but this seems to be rare.

Findings of all audits are presented at JLAC hearings and released publicly. The
agencies being audited are monitored at three intervals: 60 days, six months, and one year to
ensure that they are making adequate progress implementing the recommendations in the audit
report. In 2018, the CSA produced a total of 30 fiscal, investigative, discretionary and mandatory
reports, suggesting it is an active auditing agency.?' In addition to audits requested by
legislators, the CSA conducts program evaluations and performance audits. Program evaluations
may be mandated or requested by legislators. Performance audits seek to establish best practices
and to determine whether there is “duplication, overlap, or conflict” between public programs.>!

The analytic bureaucracy that oversees with work of the CSA in California is the Milton
Marks “Little Hoover” Commission on California State Government Organization and Economy,
referred to as the Little Hoover Commission. The Little Hoover Commission hires an auditor to
audit the CSA. The Little Hoover Commission is an independent state agency that was created in
1962 with the intent to “investigate state government operations and policy, and — through
reports and legislative proposals — make recommendations to the governor and legislature to
promote economy, efficiency and improved service in state operations.”?!® Its mission, which is
distinct from the CSA and the LAO, is to examine how state programs could and should function
with the intent that its reports should trigger reform legislation. The commission is also
statutorily required to make recommendations and review any government re-organization plans.
The commission expressly investigates matters beyond the typical fiscal or performance reviews
that are commonplace in most audit offices.?!® It has broad authority to investigate the structure,
organization, function, and mechanisms for appropriating and administering funds of every state
agency and department in the executive branch.?!’

212 hitps://www.auditor.ca.gov/aboutus/investigations, accessed 6/25/18.

213 http://www.bsa.ca.gov/reports/search_results, accessed 10/5/18

214 https://www.auditor.ca.gov/aboutus/performance_audits, accessed 6/25/18.
215 https://Ihc.ca.gov/about/history, accessed 10/3/18.

216 https://Ihc.ca.gov/about/history, accessed 10/3/18.

217 https://lhc.ca.gov/about/history, accessed 10/3/18.
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The Little Hoover Commission is comprised of 13 members, nine public members of
whom five are appointed by the governor, two by the speaker of the general assembly, and two
by the Senate Rules Committee. The remaining four members are sitting members of the
legislature with two coming from the general assembly and two from the senate.?'® Some of the
public members currently on the board are former legislators. By statute the commission must be
bipartisan, and public member terms are staggered four-year terms.?! The commission has six
listed staff members??® and for FY 2016-17, it had an annual budget of just over $1 million.?*!

Since 2013, the Little Hoover Commission issued 29 reports on issues ranging from
fixing California’s Denti-Cal program, to forest management, to improving oversight and
transparency of California’s independent special districts.??? In a sign of the commission’s
overall effectiveness in the 2017-2018 Legislative Session, the commission supported 12 pieces
of legislation that would implement commission recommendations and Governor Brown signed
six of those bills into law.??

Vignette: The Little Hoover Commission Builds on the Work of the CSA

Oversight of the Denti-Cal program is an interesting example of overlapping efforts on
the part of the CSA and the Little Hoover Commission over a period of several years. The Denti-
Cal program is a $1.3 billion state and federal program located in California’s Medicaid
program, Medi-Cal. Denti-Cal is designed to deliver dental services to eligible Medicaid
beneficiaries, which in California, covers roughly 13 million residents, including children and
physically and mentally disabled individuals.?** In December 2014, the CSA released a report
highlighting the failures of the Denti-Cal program, citing an astonishingly low utilization rates
by Medi-Cal beneficiaries, in particular, over half of the 5.1 million children enrolled in Medi-
Cal were taking advantage of the dental program benefits.”>> Complicating the utilization rates,
was the lack of available providers. In 32 counties, there were either no Denti-Cal providers at
all, providers no longer willing to accept new Denti-Cal patients, or a lack of providers to
deliver a sufficient level of services to beneficiaries.?*® The primary reason for this lack of
providers was directly tied to the low reimbursement rates for services, which had not been
increased since FY 2000-01.%%7

The Little Hoover Commission released its own scathing report on the deficiencies and
inadequacies of the Denti-Cal program in April 2016.°*% The commission verified many of the
findings in the CSA report, but the language of the report itself is far more direct, blunt, and
damning of Denti-Cal, Medi-Cal, and the Department of Health Care Services, which
administers both programs. To leverage and build on the CSA report, the commission held
public hearings on the failures of the Denti-Cal program, which highlighted areas where the

213 https://lhc.ca.gov/about/faq, accessed 10/5/18.

219 https://lhc.ca.gov/about/faq, accessed 10/5/18.

220 https://lhc.ca.gov/content/staff-directory, accessed 10/4/18.

21 http://www.ebudget.ca.gov/2016-17/Enacted/StateAgencyBudgets/8000/8780/spr.html, accessed 10/4/18.
222 https://lhc.ca.gov/report/list, accessed 10/5/18.

223 https://lhc.ca.gov/report/list, accessed 10/5/18.

224 http://www.bsa.ca.gov/pdfs/factsheets/2013-125.pdf, accessed 10/5/18.

225 http://www.bsa.ca.gov/pdfs/factsheets/2013-125.pdf, accessed 10/5/18.

226 http://www.bsa.ca.gov/pdfs/factsheets/2013-125.pdf, accessed 10/5/18.

227 http://www.bsa.ca.gov/pdfs/factsheets/2013-125.pdf, accessed 10/5/18.

228 https://lhc.ca.gov/sites/lhc.ca.gov/files/Reports/230/Report230.pdf, accessed 10/5/18.
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program was failing beneficiaries and other at-risk populations. This series of hearings in
September and November of 2015 demonstrated a high level of knowledge about the Denti-Cal
program on the part of the commission members. Based on that knowledge, they were able to ask
insightful questions relating to the failures of the program. The commission report stated the
central problem in stark terms finding that Denti-Cal is stuck in a “vicious cycle of dysfunction,”
where “most dentists don’t participate in Denti-Cal due to its low reimbursement rates and
administrative obstructions. Additionally, fewer than half of people eligible for benefits use them
in any given year because there are so few dentists who will see them. "**° The commission made
twelve overall recommendations, seven short-term recommendations and four long-term
recommendations to re-orientate Denti-Cal towards better service to beneficiaries and improved
cooperation between providers and administration. In response to the CSA audit report, the
commission’s report, and subsequent follow-up letters to Governor Brown in 2017%° and
2018%! urging major reforms of the program, there has been significant legislative action. In
the 2015-16 legislative session, four bills were introduced, and two were signed by the governor,
and in the 2017-18 session, two more bills were introduced to address the issues with Denti-

Cal ?*? Additionally, various legislative committees, for example, the Budget Committee and the
Subcommittee on Health and Human Services, have held hearings to examine the long-standing
issues with Denti-Cal and how best to fix the troubled program.”*> The end result is a
coordinated effort of oversight driven by key analytic bureaucracies with appropriate legislative
and executive action to correct the failing Denti-Cal program. The Dental Transformation
Initiative (DTI) is the culmination of these efforts. The DTI is a Department of Healthcare
Services plan to transform the Denti-Cal program by 2020 by addressing four key domains that
will improve dental care for children and other beneficiaries identified in the CSA and Little
Hoover Commission reports.*>*

In addition to the CSA and its parent, the Little Hoover Commission, the Legislative
Analyst’s Office (LAO) supports the legislature’s role in the budget process by providing non-
partisan analysis of the governor’s budget proposal.?*> The LAO reports to the Joint Legislative
Budget Committee (JLBC) but provides support to any legislator who requests it. The JLBC is
comprised of 16 legislators, 10 Democrats and six Republicans in 2017. The LAO employs 43
analysts who forecast state revenues, assess the fiscal impact of ballot initiatives, and produce
fiscal and policy analyses. During 2017, the LAO produced 125 reports and 78 hearing handouts
on a wide range of topics. Hearing handouts are bullet point summaries of information germane
to the hearing that, importantly, include a list of oversight questions for legislators to pursue.?*¢

California’s state government also provides other support services for legislators, such as
the California Research Bureau (CRB), which is housed in the California State Library. The
CRB provides “independent, nonpartisan, timely and confidential research or analysis for the

229 https://lhc.ca.gov/sites/lhc.ca.gov/files/Reports/230/ExecutiveSummary230.pdf, pp. 5, accessed 10/5/18.

230 https://Ihc.ca.gov/report/letter-governor-brown-and-legislature-denti-cal-program-still-broken, accessed 10/5/18.
B! https://Ihc.ca.gov/report/letter-governor-brown-and-legislature-denti-cal-update, accessed 10/5/18.

232 https://lhc.ca.gov/impact/supported-legislation, accessed 10/5/18.

233 https://abgt.assembly.ca.gov/sites/abgt.assembly.ca.gov/files/April%2024%202017%20agenda%20Denti-
Cal%200ral%20Health.pdf, accessed 10/5/18.

234 https://www.dhcs.ca.gov/provgovpart/Pages/DTI.aspx, accessed 10/6/18.

235 http://www.lao.ca.gov/About, accessed 6/25/18.

236 https://lao.ca.gov/handouts/resources/2018/Overview SWP_Proposed Contract Amendment.pdf, pp. 6 provides
an example of oversight questions, accessed 9/17/18.
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Governor, Legislature, and other Constitutional Officers.”*’ Its 361 public reports posted on its
website cover a wide range of topics, some of which assess the performance of California laws
and policies. For example, one of the reports published in 2017 assess the effect California
Assembly Bill 2494 had on frivolous litigation. Datasets accompany these reports.

Oversight Through the Appropriations Process

California’s state legislature lists, separately from other committee meetings, hearings
designated as oversight hearings. Recordings of these hearings are on publicly available
webpages—one for the state’s Senate Budget and Fiscal Review Committee?*® and another for
the State Assembly Committee on Accountability and Administrative Review.?** Most of these
are joint chamber hearings, and the assembly webpage appears to be updated regularly.

Meetings held by various subcommittees of the Budget and Fiscal Review Committee are
prominently featured on the list of senate oversight hearings. More than half of the oversight
hearings held in the spring of 2016 were conducted by these various budget and fiscal review
subcommittees. During the 2017-2018 fiscal year, there were 20 oversight hearings listed on the
webpage for the Senate Budget and Fiscal Review Committee.*’ Some of these hearings appear
to have been canceled, however, and some are simply descriptions of budget items. On the other
hand, the Senate Appropriations Committee does not appear to have conducted oversight
hearings during this time. It appears that oversight, at least in the senate during the
appropriations process, is the responsibility of specific legislative committees and subcommittees
rather than shared across all standing committees.

The LAO appears to work closely with the appropriations subcommittees. The agenda for
the Subcommittee on Resources and Transportation lists each budget item and then provides a
line with the staff recommendation for committee action. For example, the $1.067 million
request in the governor’s budget to relocate the Temecula Fire Station is described in one
paragraph with the following: “Staff Recommendation: Approve as Budgeted,” or in some
instances, the staff recommendation was “Hold Open.”?*! For more controversial budget items,
the LAO comments included in the hearing minutes provide graphs and multiple paragraphs of
explanation about any concerns the LAO had with the proposed activities and funds. In several
of these instances the staff recommendation was labeled “Informational Only.”

A Senate Budget and Fiscal Review Subcommittee No. 3 oversight hearing, held on
November 9, 2017, addressed the topic, “Achieving and Maintaining Adequate Provider
Networks in Medi-Cal Managed Care.” The three-member subcommittee was chaired by a
senator with an MD—a pediatrician. The video showed only two subcommittee members
present. The agenda included an agency presentation, a panel of managed care organizations, a
panel of patient advocates, a reply from the agency representative, and public comments. This is
a pattern we observed in the written agenda of several other senate budget subcommittees. It

237 https://www.library.ca.gov/crb/, accessed 6/26/18.

238 https://www.senate.ca.gov/content/senate-oversight-hearings, accessed 9/17/18.

239 https://aaar.assembly.ca.gov/content/2017-18-oversight-hearings, accessed 9/17/18.

240 http://senate.ca.gov/senate-oversight-hearings/search?startdate=&enddate=& committee=83596&upcoming-
hearings=on&past-hearings=on&page=2, accessed 6/26/18.

241 http://abgt.assembly.ca.gov/sites/abgt.assembly.ca.gov/files/March%2029%20-%
20Forestry%20Fire%20Conservancies%20(3).pdf, accessed 6/26/18.
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appears to reflect an understanding that there is a system that depends on state government funds
and that the private contractors (in this case the managed care organizations) are an important
part of agency service delivery. Moreover, these private entities can be driven out of business if
state government fees for service or reimbursement rates are too low. However, legislators also
do not want to overpay. Thus, budgeting and appropriations decisions need to involve a dialog
between the legislature and the providers as well as the state agency. Feedback from advocates
who represent large groups of service recipients can provide information about service delivery
performance. This way of organizing a budget oversight hearing, while apparently common in
California, is not something we found with any frequency in other states. It appears to provide an
opportunity for legislators to engage in oversight of service delivery of contracted entities. We
return to this in the section, “Oversight Through Monitoring of State Contracts.”

This particular hearing opened with a presentation entitled, Medi-Cal Management Care
Rate-Setting and Implementation of New State and Federal Requirements, given by the Chief
Deputy Director of the Department of Health Care Services (DHCS). After her presentation, the
chair questioned her extensively about the problems posed by fewer and fewer health care
providers accepting Medi-Cal patients at the same time the number Medi-Cal eligible recipients
were expanding. He wanted to know what portion of the rate-setting was handled by a private
contractor versus handled by the department. He wanted data to compare to a cost report from
2013. The chair asked what was being done to adjust the managed care estimates, which
overshot the expenses by about 50% in the initial estimates. The deputy director explained how
the department was trying to recoup those overpayments. The chair expressed concern that the
downward adjustment might be too much to meet pent-up demand as some beneficiaries
gradually realize that they have access to services and begin to use them. The chair concluded by
asking about the response time for DHCS to respond to client complaints. The deputy director
thanked the subcommittee for expanded funding for the ombudsperson’s staff to improve
response time. The chair pushed her to provide more personal support to people having
problems.

The next item on the agenda was a panel with three presenters from Medi-Cal Managed
Care Organizations: Anthem Blue Cross/Wellpoint, Inland Empire Health Plan, and Central CA
Alliance for Health. Anthem Blue Cross/Wellpoint has two managed care models operating in
California: a capitation model and a fee-for-service model. The Inland Empire CEO explained
the problems they faced with providing care in their region within the reimbursement rates and
maintaining solvency. They were working to attract providers by giving them Medicare rather
than Medicaid reimbursement rates, but then trying to do more outpatient care rather than
inpatient care. They are also partnering with other outside of network providers to extend the
network. He says it ultimately goes back to the rates, and they must be adequate. The CEO of
Central CA Alliance for Health is working to avoid provider burnout and they also pay Medicare
rates to get enough providers into the system. They quizzed the three panelists about why they
paid more for services to providers for commercial clients than they paid to providers for
Medicaid clients. Additionally, the chair challenged the panelist about their claims that their
provider pool was increasing when the state-wide number of physicians accepting Medi-Cal
patient was dropping.

Next on the agenda was the “reactor panel,” consisting of six Medi-Cal Providers and
Consumers. Some of the presenters discussed access for cancer patients to specialists and access
to home health care, radiology, and urology. One presenter asked for more state oversight of
providers ensure access to services. Wait times on the phone to report problems to the DHCS
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ombudsperson were around 45 minutes. One presenter described access problems for non-
English speakers and the need for translators. The chair asked about the study showing that
outcomes for patients on Medi-Cal were no better than people who had no insurance. One of the
presenters pointed out that timely access to care was crucial for cancer patients. Eventually the
conversation moved into the potential for telemedicine to increase access and reduce costs.

The deputy director returned to respond to issues explored and raised by the two panels.
Comments from the public followed. Most of these were not individual citizens, but rather
representatives of advocacy groups. One, a dental health group, mentioned the Little Hoover
Report on Denti-Cal and that the legislature had not included funding in the current budget for
the needed dental services identified in that report. Two private citizens commented on their
personal experiences with wait time and access issues. The chair promised that this topic will be
part of ongoing oversight.

The assembly budget subcommittee hearings share some but not all of the same features
of the senate budget subcommittee hearings. The assembly budget subcommittees include
agency staff, advocacy requests, and public comments. They add a presentation from the LAO
and another from the Department of Finance. They do not seem to the contracted service
providers specifically in the hearings agenda, but representatives of the providers could use the
public comment period for input.

The Assembly Budget Subcommittee No. 1 on Health and Human Services met on March
1, 2017, to consider 14 different issues related to the Department of Developmental Services
Community Services Program. Five legislators were present for the hearing. The first issue was a
survey the department initiated to determine rate-setting for group home providers. The public
commenters were primarily advocates for group home providers and for group home residents.
The LAO staff pointed out the impact of changes in minimum wage and other labor law
requirements that need to be considered in rate-setting discussions. The LAO made
recommendations to the legislature as well as to the agency. For example, she said that LAO
recommended that the legislature set more specific goals and tasks for a newly funded research
unit in the department. The chair asked that the LAO work with the department to “pinpoint”
issues with the service providers and get back to the committee by the May meeting with the
information. The chair asked most of the questions of the witnesses but one other legislator also
asked questions.

It appears that the interface between state agencies and private-sector entities (including
non-profit organizations) that provide service, whether it is development disabilities care or
access to health-care professionals, is a major issue in California’s state budget—and we suspect
could be in many other states’ budgets as well. Some of the payment rates probably involve
federal guidelines and mandates. Thus, legislators need to determine appropriate rates (not too
high and not too low) in order to determine how much money to appropriate to some
departments. The subcommittee chair asked very specific questions about shifts in funds from
the developmental centers to the community centers. Legislators wanted to know if the money
the development center receives follows a client to the community centers. The chair (a
Democrat) and a committee member (a Republican) followed up on each other’s questions until
they received detailed enough information to follow the money. The LAO staff and the agency
director both tried to explain how the money, services, and individual’s needs were connected.
The committee members collectively were knowledgeable, persistent, and precise in their
questions. The LAO and agency provided detailed evidence to respond to committee questions.
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Oversight Through Committees

The CSA reports directly to the JLAC, and JLAC approval is required for any state
audits. In 2016, the JLAC considered 33 audit requests, approved 28 audits, denied two, and held
its decision on three audit requests.?*? Thirteen audits conducted by the CSA were mandated
audits. The optional audit requests were generated by legislators, while the CSA proposed the
two high-risk audits, which target agencies or programs with high risk of fraud or similar issues.
The CSA administers the state’s whistleblower act, so recently the legislature granted it the
authority to propose high-risk audits (NASACT, 2015). The JLAC also holds hearings on some
audit reports (seven hearings in 2015-16), and some of these hearings (four of seven in 2015-16)
are held jointly with other relevant appropriations subcommittees and/or standing committees.
This is a small proportion of the 30-40 audit reports released by the CSA annually.

According to the Rules of the Chamber (Assembly Rules 2017-18,243 see also Joint Rule
36), all standing committees in the assembly, which include standing committees with
jurisdiction over a substantive policy area, are automatically empowered as investigative
committees over the issues that fall under the committees’ jurisdictions. A standing committee
may also request permission from the Rules Committee to initiate an investigation in another
topic area outside its jurisdiction. California’s senate also conducts oversight hearings through its
regular standing committees. The senate webpage includes a list of upcoming and past oversight
hearings by committee. Oversight is listed separately from other committee work on this separate
webpage. For each committee conducting an oversight hearing, there is an agenda that lists the
topic of the committee’s oversight hearing, along with the location and date of the hearings.
Hearings that have already occurred include a video of the hearing itself. There are dozens of
these hearings. Additionally, the senate has a committee specifically charged with investigations
and oversight. It is called the General Research Committee and consists of all 40 members of the
senate, but it operates primarily through subcommittees tasked with specific investigations. This
committee is constitutionally required. It may not duplicate investigations being conducted by
the standing committees, but if the standing committee has not initiated an investigation then the
General Research Committee may form a subcommittee appointed by the Committee on Rules to
conduct that investigation. However, subpoenas issued by these subcommittees require approval
from the Rules Committee.

A randomly selected joint standing committee hearing conducted by the Natural
Resources Committee listed among the oversight committees, held on February 17, 2017,
featured four speakers who gave the committee members more than an hour of presentations
about fire and forest management in the state. Questions from committee members were
generally insightful, particularly questions from the senators, most of whom exhibited more
knowledge than many of the representatives about the issue. The second hour of the hearing
consisted of other speakers presenting information on this issue. This hearing is an example of
police patrol oversight, addressing an ongoing issue in California (fire and forest management)
during a time of year (winter) when crises are unlikely. The time horizon of the solutions
discussed was long-term, and the focus was on ongoing program options.>**

242 http://legaudit.assembly.ca.gov/sites/legaudit.assembly.ca.gov/files/Digital%20Copy%20-%20JLAC%202015-
16%20Complete%20End%200f%20Session%20Report.pdf, accessed 6/26/18.

283 http://leginfo.legislature.ca.gov/faces/billNavClient xhtml?bill_id=201720180HR1, accessed 6/26/18.

24 hitp://www.calchannel.com/video-on-demand/#, Joint Legislative Informational Hearing on Tree Mortality,
Forest Health and Prescribed Fire, February 27, 2017, two hours and 20 minutes, accessed 6/26/18.
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In addition to oversight by the substantive standing committees, the assembly’s
Committee on Accountability and Administrative Review (AAR) is responsible for a wide range
of overarching oversight activities. This committee has jurisdiction over the state’s
Administrative Procedures Act and the state’s Office of Administrative Law. The committee
consists of seven members, distributed across the two political parties based on their proportional
representation in the Assembly. In 2017, there were five Democrats and two Republicans on the
committee. There were three staff members assigned to this committee, and several hearings
were posted for this committee. An example of the type of oversight work performed by this
committee is described in a letter from the AAR Chair.?* According to the letter, the committee
worked closely with the LAO to examine the effectiveness and efficiency of special districts in
California.’*¢ Special districts are used to deliver a wide array of services in California ranging
from mosquito control to libraries to sanitation. The committee held hearings and requested
information from the LAO. The chair expressed his intention to continue the “conversation” with
the potential for legislative action in the coming year. These include monitoring state
government efficiency and costs, property acquisition, state government organization and
reorganization, state printing and binding contracts, as well as state procurement and state
government oversight, more generally. Here again, the California Legislature appears to engage
in police patrol oversight. The committee website provides a list of a few oversight hearings per
year designated as oversight hearings (typically fewer than five), among its other committee
meetings.”*” These oversight hearings are typically conducted jointly with other standing
committees.

The assembly rules also provide an additional avenue for legislative oversight thru the
Assembly General Research Committee.?*® This committee is chaired by the assembly speaker
and described in the chamber rules as a permanent fact-finding committee. The speaker may
create subcommittees from the membership of the full committee to launch investigations of
anything that other assembly committees are not already investigating. The investigations are
chosen in collaboration between the speaker and the Rules Committee. Funds are provided from
the Assembly Operating Fund to support investigations undertaken by this committee. Witnesses
called by any of these various assembly investigative committees are paid for their time and
effort based on a schedule established by the Rules Committee.

Vignette: Fixing a Potential Gap in Oversight: Homeschooling and Child Abuse in the State of
California

One example of “fire alarm” oversight was the legislature’s attempt to monitor
homeschooling practices in California. This effort followed a high-profile child abuse case in
Riverside, CA, that drew national attention, when 13 children were discovered locked up and

245 http://aaar.assembly.ca.gov/sites/aaar.assembly.ca.gov/files/Special%20district%20letter.pdf, accessed 6/26/18.
246 California uses special districts to provide a wide range of service. There are airport districts, water districts,
community service districts, sanitation districts, fire protection districts, library districts . . . These districts are
described in the state senate report,

https://web.archive.org/web/201302031604 16/http://www.calafco.org/docs/TimetoDrawLine 03.pdf, accessed
9/17/18.

247 http://aaar.assembly.ca.gov/content/2017-18-oversight-hearings, accessed 6/26/18.

248 http://www.leginfo.ca.gov/rules/assembly rules.pdf, pp. 12, accessed 9/17/18.
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chained in their rooms in extremely foul living conditions (Riley, 2018).>* Since many cases of
abuse are discovered and reported through public schools, some legislators argued that the lack
of state oversight of homeschoolers was part of the problem when attempting to understand how
the Turpin’s abuse could have gone on for so long undetected (Phillips, 2018).%* In California,
all parents need to do is register with the state informing them of their intention to homeschool
their children.””! The general assembly sought to tighten the regulations surrounding
homeschool oversight by initially pushing legislation that would have required the state to
collect and publish a list of families that homeschool their children.?>’ After three hours of
testimony by organized homeschooling groups concerned over government intrusion into their
homes, Assemblyman Jose Medina’s bill, AB 2756, was not even voted on.”

This is an interesting case of attempted oversight by the assembly’s Education
Committee. It serves as a reminder that not all oversight efforts, by definition, are successful in
solving the problems identified. Moreover, we note that in other states, the legislature might
work with the Department of Education to promulgate rules governing homeschooling. But in
California, as we learn in the next section, the legislature is almost completely shut out of the
rule review process.

Oversight Through the Administrative Rules Process

The legislature has no advisory powers over existing or proposed rules, other than
indirectly through approval of gubernatorial appointees to the Office of Administrative Law
(OAL). Additionally, there are no committees listed in either the general assembly or senate that
have any jurisdiction over rules review. Although the Book of the States (2015) classifies
California as a state in which the legislature has advisory powers only (Table 3.26), it
acknowledges that the executive branch has “more than advisory powers.” According to the
Office of Administrative Law website, the California Legislature is not part of the flowchart for
the regular administrative rules process.

There are only two indirect ways that the legislature can influence administrative rules.
First, any standing committee of the legislature can ask the OAL to review an existing rule if any
legislative committee believes that the regulation “does not meet the standards of necessity,
authority, clarity, consistency, reference, and nonduplication” (Schwartz, 2010). However, the
legislature has no further role in the OAL review. Second, the state’s senate has authority to
confirm or reject the gubernatorial appointee directing the OAL.

Beginning in 1980, the California Administrative Procedures Act (APA) established
responsibility for overseeing administrative rules promulgation with the OAL, a unit within the
executive branch, which is responsible for coordinating public hearings and comments on
proposed rules as well as training state agencies in how to write rules. The OAL is regarded as a

24 hittp://www.latimes.com/opinion/op-ed/la-oe-riley-turpin-child-welfare-law-20180206-story.html, accessed
10/3/18.

20http://www.latimes.com/local/la-me-In-perris-home-school-20180116-story.html, accessed 10/3/18.

231 https://www.responsiblehomeschooling.org/policy-issues/current-policy/, accessed 10/3/18.

22 https://aedn.assembly.ca.gov/sites/aedn.assembly.ca.gov/files/ AB%202756%20%28Medina%29.pdf, accessed
10/3/18.

253 http://calchannel.granicus.com/MediaPlayer.php?view id=7&clip id=5433, accessed 10/4/18.
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well-funded, activist review body that disapproved 150 agency rules in the decade between 2000
and 2010 (Schwartz, 2010). Additionally, the OAL disapproved 47 rules between 2016 and
2018.254 Yet, it is an independent part of the executive branch and not an agent of legislative
review.

Oversight Through Advice and Consent

Most state agency heads require senate confirmation of gubernatorial appointments.
California separately elects the attorney general, secretary of state, and the state treasurer, but the
governor may appoint candidates to fill vacancies in these positions until the next statewide
elections, subject to confirmation by the senate. However, there are numerous other appointed
positions. The senate must act to confirm or reject these appointments, and a majority vote is
required for confirmation.

It is exceptionally rare for the California senate to reject these nominees, even during
periods of divided government. During the five years from 2005 to 2010, a period of divided
government in the state, the senate only rejected three of Governor Schwarzenegger’s appointees
(Hindery, 2010).%%° The rejection of two Gov. Pete Wilson’s nominees in 1994 was the most
recent previous use by the state senate of its confirmation authority. Furthermore, that was the
first time ever that an appointee to the State University Board of Trustees was rejected and the
first time in more than a century that the senate rejected an appointee for the University of
California Board of Regents. The last Board of Regents appointee rejection by the senate dates
back to 1883. We found no evidence that the senate has rejected cabinet-level appointees.

According to the Council of State Governments, gubernatorial executive orders in
California are not subject to legislative review (Perkins, 2017).2%¢ In any event, executive orders
do not appear be a preferred method for policy-making by California’s governors. During
Governor Brown’s administration, he has only issued 63 executive orders, mostly pertaining to
emergencies related to drought or wildfires, or more ceremonial orders honoring someone or
raising awareness of a particular issue.’

On issues of executive reorganization of government, the legislature has delegated this
authority to the governor through the California Constitution, Article V, Sec. 6, and through
statute under Gov. Code Sec. 12080. In this process, the governor has fairly wide discretion to
reorganize the executive branch by consolidating responsibilities, transferring responsibilities to
other agencies, or even by abolishing and creating new agencies. However, the governor cannot
create new functions or powers for agencies and commissions through the reorganization
process.>*® The reorganization process involves both the Little Hoover Commission, whose role
and function are described in the analytic bureaucracy section, and the legislature. The
commission’s role is established by statute in Gov. Code Sec. 8523 and is responsible for
reviewing the governor’s plan 30 days prior to submitting his plan to the legislature.?>® While the
commission’s role is technically only advisory, and it recommendations are non-binding, the

23 https://oal.ca.gov/publications/disapproval decisions/, accessed 10/3/18.

255 http://www.sandiegouniontribune.com/sdut-calif-senate-rejects-govs-education-board-choice-2010apr29-
story.html, accessed 9/17/18.

236 http://knowledgecenter.csg.org/ke/system/files/4.5.2017.pdf, accessed 6/28/18.

257 https://www.gov.ca.gov/2018/09/?cat=13&jalid=27, accessed 10/6/18.

238 https://Ihc.ca.gov/about/governors-reorganization-plan, accessed 10/6/18.
259 https://lhc.ca.gov/about/governors-reorganization-plan, accessed 10/6/18.
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stature and independence of the Little Hoover Commission gives its recommendations a great
deal of influence on the final plan. Once the commission has reviewed the plan and offered its
recommendations, the plan is submitted to the legislature for review. The legislature has 60 days
to review the plan and if it takes no action, the plan automatically goes into effect. However, if
the senate or assembly by a majority vote rejects the plan, it cannot be implemented.>%

The latest report by the commission to examine a reorganization plan was in May 2012.
In this report, the commission recommended the legislature adopt the governor’s plan with the
understanding that a reorganization this large would require regular oversight through the budget
and appropriations process to ensure that agencies affected continued to carry out their duties and
conformed to the new reorganization.?®! The plan reduced major state agencies from 12 to 10
and consolidated the duties of dozens of agencies that were considered duplicative and spread
throughout state government (Gotten, 2012).2°? The plan was automatically adopted when the
legislature did not vote on the governor’s plan (Gotten, 2012).2> While this might suggest a lack
of oversight on the part of the legislature by not voting on the plan, it is more likely that the
unanimous approval of the Little Hoover Commission and the long needed reorganization of
executive agencies resulted in a broadly accepted plan that required little formal review by the
legislature. Readers are reminded that the leaders of the two chambers are members of the Little
Hoover Commission and appointed two other legislators and four other non-legislators to the
commission. Thus, the commission itself is quasi-legislative, with only five of its 13 members
appointed by the governor.

Oversight Through Monitoring of State Contracts

The Department of General Services Procurement Divisions administers state contracts.
The CSA recently published a report complaining about lax oversight of no-bid contracts by state
agencies. The CSA also advised the legislature to become involved in contract oversight. It
appears that state agencies oversee their own contracts, and that they do not do so vigorously
(Douglas, 2017).2* As we noticed in the section, “Oversight Through the Appropriations
Process,” much of the time spent on oversight by the two chambers’ finance subcommittees
concerned rate-setting for private sector entities that provide public services. This is part of the
contracting process that California’s legislature monitors to some extent through the
appropriations process. More than most other states, California’s legislature seems to realize that
outsourcing government increases the importance of these providers and the way government
pays them.

260 https://lhc.ca.gov/about/governors-reorganization-plan, accessed 10/6/18.

261 https://lhc.ca.gov/sites/lhc.ca.gov/files/Reports/211/Report211.pdf, accessed 10/6/18.

262 https://californianewswire.com/calif-governor-browns-government-reorganization-plan-becomes-law/, accessed
10/6/18.

263 https://californianewswire.com/calif-governor-browns-government-reorganization-plan-becomes-law/, accessed
10/6/18.

264 http://www.govtech.com/policy/Following-Audit-California-State- Agencies-Update-Policies-Around-
Noncompetitive-Bidding.html, accessed 6/28/18.
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Oversight Through Automatic Mechanisms

According to Baugus and Bose (2015), California permits the addition of sunset clauses
to state legislation selectively.?®® There is no mandatory sunset review process.

Methods and Limitations

The California Constitution (Article 4, Section 7(c)), requires that the committees of each
chamber provide video and audio of their hearings. The senate additionally provides agendas and
some transcripts.?®® Although agendas themselves are not required, hearing notices are required,
and the Senate Daily Journal reports committee votes, reports, and proceedings relating to bills
(interview notes, 2019). One interviewee said they do not recall seeing meeting minutes for the
senate (interview notes, 2019). For the assembly, committees choose to publish their agendas on
The California Channel, but they are not required. The assembly does not have transcripts or
meeting minutes (interview notes, 2019). For California, five people were interviewed out of the
17 people that were contacted.

265 https://www.mercatus.org/system/files/Baugus-Sunset-Legislation.pdf, accessed 6/28/18.
266 https://archive.senate.ca.gov/sites/archive.senate.ca.gov/files/committees/2017-
18/sagri.senate.ca.gov/node/62.html, accessed 1/3/19.
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Legislative Oversight in Colorado

Capacity and Usage Assessment

Oversight through Analytic Bureaucracies: High
Oversight through the Appropriations Process: High
Oversight through Committees: High
Oversight through Administrative Rule Review: High
Oversight through Advice and Consent: Limited
Oversight through Monitoring Contracts: Minimal
Judgment of Overall Institutional Capacity for Oversight: High
Judgment of Overall Use of Institutional Capacity for Oversight: High

Summary Assessment

Evidence suggests that the Colorado Legislature possesses extensive formal capacity to
engage in oversight of the executive branch. The analytic bureaucracies are especially strong,
well-funded, and well-staffed. The Office of State Auditor (OSA) authority includes fiscal and
agency oversight, while the Committee on Legal Services (CLS) has oversight over
administrative rulemaking. There are automatic oversight mechanisms in place that require
regulatory review and sunrise review of new agencies.

Major Strengths

The State Measurement for Accountable, Responsive, and Transparent Government Act
(SMART), which ensures that standing committees take an active role in monitoring the work of
state agencies, is especially useful in promoting oversight in Colorado. Under this act, all audit
reports must receive a committee hearing. Additionally, balanced partisan membership on the
oversight committees establishes a norm of bipartisan oversight. The audit agencies provide
legislators with reports showing agency compliance with audit recommendations. These reports
are used in standing committee and appropriations hearings to “persuade” agencies to comply
with audit recommendations through the legislative power of the purse. The OSA also suggests
legislative actions needed to fix problems identified in its audit reports. OSA encourages
legislative follow through by tracking the number of these suggested bills that were sponsored
and enacted (six enacted in 2017). The legislature plays an active role in the review of
administrative rules, and these rules are reviewed on a regular basis. Colorado is making
effective use of audits to monitor state contracts despite having only limited authority in this
arena.

Challenges

This is a hybrid legislature that does not meet year-round, and it is also a legislature with
term limits, which constrain legislators’ ability to develop expertise. The rule review process
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allows agencies to adopt a temporary rule when the legislature is not in session even a rule that
the legislature has challenged. Finally, although most oversight often appears to be motivated
with public welfare in mind, there are instances in which special interests and partisans use
oversight to achieve their personal goals. But overall, the Colorado Legislature illustrates some
“best practices” that other states could emulate.

Relevant Institutional Characteristics

Colorado has what the National Conference of State Legislatures (NCSL) calls a hybrid
legislature, which means that while legislators spend more than two-thirds of their time on state
work, they are not paid enough ($30,000 to sustain a middle-class life style on the state’s pay
alone).?®” Despite that, one-third of the legislature identifies as full-time lawmakers (Gray,
Hanson, & Kousser 2017). Colorado State University professor John Straayer speculates that
many of those who identify as full-time lawmakers are retirees or individuals who aspire to use
state legislative experience to launch political careers (Kane, 2018).

Colorado is currently ranked 12" according to the Squire Index (Squire, 2015) of state
legislative professionalism. There are 228 permanent staff members and another 88 staff
members are classified as session-only (Gray, et al., 2017). The legislature is classified as part-
time because the legislative session is limited to only 120 calendar days (CO Const. Art. V, Sec.
7).2%8 Between legislative sessions, the members have no district or personal staff.

Colorado has a relatively small legislative body with a total of 100 members, 65 in the
house and 35 in the senate. There are term limits in place for representatives and senators.
Senators can serve no more than two consecutive four-year terms. Representatives can serve no
more than four two-year terms (CO Const. Art. V, Sec. 3).%® Once legislators meet the term
limit in one chamber of the legislature, they can run for a seat in the other chamber. A legislator
can run again for either office after being out of office for one full term. Colorado is currently a
divided legislature—Republicans control the senate, while Democrats control the house. Only
recently has a divided legislature persisted for more than one election cycle with a narrow 18-17
Republican control of the senate in 2014 and 2016. Prior to 2014, the Democratic Party
controlled the governorship and both the house and senate.

Compared to other states, Colorado has a slightly below average share of local and state
government employees as a percentage of its workforce. The national average is 11.3%, while
Colorado has 10.4%, according to the CATO Institute (Edwards, 2006). Of these employees,
Colorado does not have any agencies that fall into what the CATO Institute classifies as the
“Biggest Bureaucracies” or “Smallest Bureaucracies”.

There are several constraints on gubernatorial power in Colorado. The Governor
Institutional Power Index (GIPI) score for Colorado is 2.92 compared to an average of 3.23,

267 http://www.ncsl.org/research/about-state-legislatures/full-and-part-time-legislatures.aspx, accessed6/28/18.
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https://advance.lexis.com/container?config=0345494EJAASZJEOMDIyYy1kNzZkLTRkNzktY TkxMS04YmJhN;jBI
NWUwYzYKAFBvVZENhdGFsb2e4CaPl4cak61aXLCWyLBO9&crid=5a478a24-6041-4ccf-8eb6-
8d4667004eb3&prid=22101207-4be6-491b-a7{5-b46c8685¢cfb8, accessed 6/28/18.
26%https://advance.lexis.com/container?config=0345494EJAA5ZjEOMDIy Yy 1kNzZKkL TRkNzktY TkxMS04YmJhNj
BINWUwYzYKAFBvZENhdGFsb2e4CaPl4cak6laXLCWyLBO9&crid=5a478a24-6041-4ccf-8eb6-
8d4667004eb3&prid=22101207-4be6-491b-a7f5-b46c8685¢b8, accessed 6/28/18.
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placing it in the bottom half of the states regarding institutional power. The index is composed of
a range of factors, and Colorado ranks high in some dimensions and low in others. First, the
governor's responsibility for the budget is shared with the legislature, and the legislature has
unlimited power to change the executive budget (Council of State Governments, 2015). Second,
Colorado is one of only five states whose legislative bodies develop a budget independent of the
governor.?’% Third, constitutional provisions on spending, revenues, and expenditures also limit
the fiscal power of the governor (CO. Const. Art. IX, X, XI).?’! These provisions establish that
money for the schools fund may not be transferred for the use of any other purpose including any
interest accrued (IX), restrictions on public indebtedness (XI),2’? and forbids the elimination of
corporate or corporate property taxes (X). This limits the discretion of the governor with respect
to tax cuts that occur in many other states, but it also restrains the legislature from these
activities.

On the other hand, Colorado grants some important powers to its governor. The governor
has line-item veto power over appropriations, although the veto can be overridden with a special
majority vote of 2/3™ of the legislators present or 3/5" of the legislators elected (Council of State
Governments, 2015). The governor can issue executive orders, as with other governors, but here
there is no legislative review. The governor's appointment power is considered slightly above
average compared to other states (Council of State Governments, 2015). This is because some
key appointments do not require senatorial approval. For example, the heads of the budget,
economic development, energy, elections, information systems, and planning departments do not
require confirmation by the senate (Council of State Governments, 2014). But this power is
tempered by Colorado’s civil service system, which limits gubernatorial appointments.>’?
Moreover, Colorado allows its voters to separately elect the secretary of state, attorney general,
treasurer, University of Colorado Board of Regents, and the state board of education. Thus, when
considering appointments to major state agencies, including but not limited to K-12 education,
corrections, and health, Colorado’s governor is powerful, but not exceptionally so.

Political Context

Historically, the political environment of Colorado was moderate to conservative, leaning
toward the Republican Party, until the 21* century. Beginning in the 1970s, divided government

270 http://www.ncsl.org/research/fiscal-policy/the-power-of-the-purse-legislatures-that-write-st.aspx, accessed
6/28/18.
YThttps://advance.lexis.com/container?config=0345494EJAA5ZjEOMDIyYy 1kNzZKL TRkNzktY TkxMS04Y mJhN;j
BINWUwYzYKAFBvZENhdGFsb2e4CaPl4cak6laXLCWyLBO9&crid=5a478a24-6041-4ccf-8eb6-
8d4667004eb3&prid=22101207-4be6-491b-a7f5-b46c8685cfb8, accessed 6/28/18.

272 “The state shall not contract any debt by loan in any form, except to provide for casual deficiencies of revenue,
erect public buildings for the use of the state, suppress insurrection, defend the state, or, in time of war, assist in
defending the United States; and the amount of debt contracted in any one year to provide for deficiencies of
revenue shall not exceed one- fourth of a mill on each dollar of valuation of taxable property within the state, and
the aggregate amount of such debt shall not at any time exceed three- fourths of a mill on each dollar of said
valuation, until the valuation shall equal one hundred millions of dollars, and thereafter such debt shall not exceed
one hundred thousand dollars; and the debt incurred in any one year for erection of public buildings shall not exceed
one- half mill on each dollar of said valuation; and the aggregate amount of such debt shall never at any time exceed
the sum of fifty thousand dollars (except as provided in section 5 of this article), and in all cases the valuation in this
section mentioned shall be that of the assessment last preceding the creation of said debt.”

273 https://ballotpedia.org/File:Colorado_exec org_chart.png, accessed 4/19/18.
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was common, but then the state began to swing from control by one political party to the other.
For example, from 1999 to 2000 and 2003 to 2004, the Republican Party controlled the
governorship and both houses of the legislature, and from 2007-2010 and 2013-2015 the
Democrats did.?’* The state is currently known as a purple state and very competitive (Haider-
Markel 2009, p. 393). Yet, the state is still considered politically moderate. The current
governor, John Hickenlooper, is a Democrat, and Democrats control the house while the senate
is controlled by Republicans.

Dimensions of Oversight

Oversight Through Analytic Bureaucracies

The state auditor is a constitutionally created position that heads the Office of the State
Auditor (OSA), which was created in 1965 (CO. Const. Art. V, Sec. 49).2”> The OSA has
approximately 75 non-partisan staff members and a 2015 state appropriation of $7.3 million to
fund its work.?’¢ During 2018 it produced 50 reports of which 13 were listed a performance
audits, while 31 were described as financial audits.?”” It reports to and is governed by the
Legislative Audit Committee (LAC) and its head, the state auditor, is appointed by the
legislature. This committee, which plays a crucial role in the oversight process, consists of four
representatives and four senators with equal representation from the two major political
parties.?’® The LAC is responsible for making a recommendation to the general assembly for the
appointment of the state auditor for a five-year term. The LAC is also responsible for approving
audit requests from the legislature and governor’s office.

The state auditor must be a Certified Public Accountant (CPA) licensed in the state of
Colorado. The current state auditor, Dianne Rey, has been recognized as Colorado’s top
administrator in 2015, received the President’s Award from the National Association of State
Auditors, Controllers, and Treasurers (NASACT) in 2014, the National Legislative Program
Evaluation Society’s Excellence in Evaluation Award in 2013, and was head of the office when
it was recognized for producing two exceptional reports by NASACT, once in 2011 and once in
2014 (Bunch, 2015).2” Colorado’s analytic bureaucracy is noteworthy for its recommendation
compliance rate, its recommendations that result in statutory change, and its auditing process,
which requires mutually supporting interactions between the legislature and the analytic
bureaucracy at key steps in the auditing workflow.

The authority of the state auditor is outlined in Section 2-3-103 of the Colorado Revised
Statutes (CRS).28® According to its website, the “Office of the State Auditor has broad authority
to conduct performance, financial, IT audits of all state departments and agencies, public

274 https://ballotpedia.org/Party_control of Colorado_state _government, accessed 6/28/18
https://advance.lexis.com/container?config=0345494EJAA5ZjEOMDIy Yy 1kNzZKL TRkNzktY TkxMS04YmJhNj
BINWUwYzYKAFBvZENhdGFsb2e4CaPl4cak6laXLCWyLBO9&crid=5a478a24-6041-4ccf-8eb6-
8d4667004eb3&prid=22101207-4be6-491b-a7f5-b46c8685¢tb8, accessed 6/28/18

276 http://www.ncsl.org/Documents/legismgt/StaffingData1979-2015.pdf, accessed 4/19/18.

277 https://leg.colorado.gov/sites/default/files/2018 annual report final 8-21-2018.pdf, accessed 12/25/18.

278 https://leg.colorado.gov/committees/legislative-audit-committee/2016-regular-session, accessed 4/19/18.

279 https://www.nasact.org/accountability _awards, accessed 5/7/18.

280 hitps://law.justia.com/codes/colorado/2016/title-2/legislative-services/article-3/part-1/section-2-3-103, accessed
6/26/18.
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colleges and universities, the Judicial Branch, most special purpose authorities, any state entity
designated as an enterprise, and other political subdivisions as required by law.”*8! Section 2-3-
107(2)(a), C.R.S., provides the state auditor or designated representative "access at all times...to
all of the books, accounts, reports, vouchers, or other records or information in any department,
institution, or agency.” In addition to this access, section 2-3-107(1), C.R.S., grants the LAC the
power to subpoena witnesses, documents, and records, and to take testimony under oath.

The main work product of the OSA is the agency audit and the recommendations
embedded within. The OSA is responsible for oversight over all state agencies, general audits,
financial audits, and single audits. Audits may vary in scope based on the agency and the purpose
of the audit. Agency audits include fiscal affairs and performance of the agency. During fiscal
years of 2012 through 2016, which encompasses July 2011 through June 2016, the OSA made
2,224 financial, performance, and information technology audit recommendations to state
agencies and other audited organizations. The OSA tracks the status of all recommendations to
hold these entities accountable and to provide information to policy makers and the public.??
OSA received commitments for implementation of 99% of these recommendations. As of
October 2017, audited organizations had implemented 96% of the recommendations they had
agreed to adopt. The Annual Report: Status of Outstanding Audit Recommendations was
distributed to all eight legislators serving on the LAC and included a section on actions needed
by the legislature to encourage agency compliance with the 4% of outstanding audit
recommendations. As part of the report, the state auditor suggests that legislators on the
“committee of reference” for the non-compliant agencies ask why the audit recommendations
have not been implemented. In addition to recommendations to the audited agency, the OSA
makes recommendations to the legislature for statutory change. For example, the 2017 OSA
Annual Report cites six bills sponsored and six bills enacted as a result of audit activity.

Although Colorado’s legislative session is limited to 120 days, minutes posted on the
LAC website show that committee hearings are ongoing, with a break in April and May. For the
year of 2017, there were 12 hearings (see "LAC 2017 Minutes"). Audio recordings of four
hearings from 2017 indicate that legislators actively question auditees, OSA staff, and other
actors included in the hearing. Interviewees typify legislative involvement as generally interested
in the improvement of government performance rather than attempting to score political points.
They note that it is typical for an outgoing legislator to express gratitude for serving on a
bipartisan committee that fosters collaboration and provides objective solutions for improving
government performance (interview notes, 2018).

Tracing the audit process in Colorado reveals a relationship between the LAC and OSA
that ensures audits are relevant to legislative priorities, grants a level of participation to
legislators in the process, and ensures there is an end user of the reports. The OSA’s workflow
ensures a high level of legislative participation at every step, from initiation to audit
recommendation follow-up. There are four sources of an audit's initiation; 1) as required by
federal law or statute; 2) citizens; 3) legislators, and; 4) the governor. Audits required by law or
statute are put on the OSA work plan for assignment to an available audit team without any
additional scrutiny. Requests by citizens are conducted at the sole discretion of the state auditor.
Requests by legislators or the governor must be submitted according to LAC rules, which require
the request to be written on the official's letterhead, signed by the official, and given to the state
auditor. According to experts, often these requests are preceded by an informal conversation with

281 https://leg.colorado.gov/agencies/office-state-auditor/about-us, accessed 6/26/18.
282 https://leg.colorado.gov/sites/default/files/osa_11-13-17.pdf, accessed 4/19/18.
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the OSA to determine whether any audits in process might have answers to their questions or
clarify the purpose of the audit. Interviewees say that in some cases the intent is purely political
and would have very little merit in the accountability environment. In such cases the requestor is
often persuaded to pursue another course. Once a request is made, the state auditor must seek
approval from the LAC to conduct initial research to determine the reasons for the audit and its
feasibility. After the initial research, the OSA submits the findings to the LAC. Section 2-3-108
requires a majority vote of the LAC to proceed with performing the audit. Experts say that the
process is objective and rarely used to play politics (interview notes, 2018).

Once initial research is completed, and the LAC approves the creation of an audit, then
an audit team develops an audit plan, conducts field work and produces the audit report. The
audited agency participates in all phases of the audit. A completed audit will list
recommendations with responses from the audited agency and the agency's planned actions, if
any, to meet the recommendations, including an implementation date. Experts point to
negotiation and collaboration in the audit process as an explanation for the high rate of
agreement in recommendations, around 99%. The LAC is not involved in the production of the
audit. Sections 2-3-103(2) and 2-3-103.7(1), C.R.S. prohibit public disclosure during the audit
process—only the OSA and the audited agency are allowed access to the report while it is being
produced.

Once a final audit document is completed, a copy is given to the LAC and the audited
agency in advance of the LAC hearing in which the document is made public. At the hearing, the
OSA presents its conclusions, 